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Summary and Purpose of This Mnual

This manual on the Reservation of Land for Future Public Use has

been prepared to address specific issues confronting Russian cities as they
undergo a process of land privatization and the devel opnment of real estate
mar kets. The manual has been prepared in conjunction with a nodel
programto prepare | and use and devel opnent regul ations in several Russian
cities. The programwas initiated in the cities of Tver, Novgorod, |rkutsk
and the Puskin district and Block 130 of St. Petersburg. It was l|ater
expanded to include the cities of Kazan, Wborg and Samara. This nmanual
cont ai ns exanpl es of problens in land reservati on which were w tnessed
whil e preparing | and use regul ations for those cities.

In the context of this manual, “land reservation” refers to the process

of setting aside |land for the future construction of necessary comunity
facilities which support urban devel opnent. These facilities may include
streets and utility lines, educational or cultural facilities, community
centers

or nunicipal offices, park and recreation facilities, environnenta
reserves

or any other facility of the common good. By virtue of their “public”
nature, these facilities are not normally provided by private investors in
t he

course of their construction activities. 1In the current period of economc
transformati on of Russia froma centrally planned econony to a system

where the private real estate market is encouraged, |and reservation
general ly

means avoi ding privatization of those |ands which eventually will be used
for these public purposes and maintaining themin the public trust. This

trust may be guarded by either the local municipality (a “local agency”),
one

of the “subjects of the Federation”, or the Federation itself. Since this
manual is prepared for municipal use, its thrust is geared to nunicipal
i ssues

of land reservation. The manual will be particularly useful for those
communi ties which are involved in active prograns of |and sale, auction or

| ease where the placenent of public functions nmust be considered in
conjunction with these activities.

The manual is structured in two parts. The first part discusses the

general problemof |and reservation, specific case studies which have been
identified fromthe Iand use regulation project, - and how land is reserved
in

countries with devel oped real estate markets. This part al so presents sone
solutions to the issues raised. A key conponent of this discussion is the

concept of “public needs”. The manual explores this notion in the context
of Russian | aw and pl anning practice. The second part of the nmanual



illustrates how two practical problens of |and reservation have been sol ved
in the context of land privatization in Russia. The first probl em exam nes
a

met hodol ogy of preparing an inventory of current |and reservation; the
second problem explains a technique for continuing reservation while land
S

under goi ng privati zation.

Part One: Land Reservation in Russia: Framng the |Issues
and Proposing Sol utions

1.1 | ntroduction to Part One

The issue of land reservation in Russia is a relatively recent one. As

the country undergoes its economc transformation, the major planning
docunents that guided city devel opnent, the General Plan (CGenPlan) and

the Projects of Detailed Planning (PDP), are being reconsidered wth an eye

toward attracting investnent. Frequently, the “public” conponents of
muni ci pal projects have been neglected since only the profitable el enents,
such as housing or comerci al devel opnent, are of interest to investors and
have a potential return to the city. Consequently, many cities have a
proliferation of grand integrated plans, but little wherewithal to conplete
themin their entirety. Cities increasingly are asking thenselves, should
we

continue to hold on to land for the public benefit, or is it better to
privatize

| and and gain fromthe tax revenue or rental incone.

This part of the manual gives an overview of the problemof |and
reservation for public facilities and its historical evolution in Russian
cities.

It also explores how the issue is handled in other countries, particularly
in

the United States, with its long history of private |and ownership. A
maj or

el enent of understanding the issue of |land reservation is to understand the
notion of “public needs”. This general notion is explored in the context of
Russian cities. Finally sone specific reconmendations are of fered which
may hel p Russian nunicipalities deal with this issue.

1.2 The Need for Reserving Land for Public Purposes in Russian
Gties

1.2.1. Ceneral Overview and Background of the Problem

Meeting the needs for the location of public facilities has been a

normal process of city devel opnment for centuries. In ancient tinmes, |ands
within cities were set aside for common use as streets, narketpl aces, water
viaducts, admnistrative centers and other functions which were defined as
public needs. As those needs evol ved over tine, |ocations were needed for
new uses such as schools, treatnent of wastes, and public transport



rout es.
Muni ci palities found ways of satisfying those needs through the acquisition
of land and the construction of necessary public works.

In pre-Revol utionary Russia, the public needs were generally defined by the
i nperial governnent. Covernment mnisters determned the public needs

for education, health care, transport and sanitary facilities and created
ar eas

for the location of public facilities by inperial decree. Large scale
ur ban

devel opment projects included specific locations for public facilities,
whi ch

were largely determned by certain urban design criteria. As the system of

private | and ownership evolved in the 19th Century, the division of private
and public property was defined by red |lines which outlined the |ocation of

royal, church, state and private lands in relation to public streets.

During the period of extensive urban devel opnent at the end of the
ni neteenth century nost cities were planned by central authorities around

the rigid system of red Iines. Al public streets and utilities were
pl aced

between the intervals of the red lines. G her public needs, such as
school s,

hospi tal s and adm ni strative buildings, were established on | ands all ocated
by the state, the church or the royal governnment on |and either within or
separated fromthe red lines. Appendix A includes an extract from an
historical encyclopedia which describes the Dbureaucratic procedures
fol | oned

in 19th century Russia for the “expropriation” of Iand for public use.

After the 1917 revolution, nost |and reverted to general control by
the state. During this Soviet period, large tracts of |and outside the
est abl i shed urban core were devel oped based on the system of

“m krorayons” (simlar to the Western Planned Unit Devel opnent - PUD),

or small area plans, that are famliar in nost Russian cities today. Red
i nes

around these m krorayons delineated the | ocation of major roadways and
utility Iines. Public facilities which were needed by the residents were
| ocat ed

on land within the mkrorayons. There was no need for |and reservation
because all |and was considered for the public good and nost private |and
rights were abolished. Mjor urban devel opnent occurred on the basis of

the Plans for the Soci o- Econom c Devel opnent of the Gty (the GenPl an)

and specific area PDP's which often inplenented the GenPlan. These were

the two mai n docunents of | and managenent. Al necessary territorial
elements were included in these plans including housing, park and
recreation

areas, communal and educational facilities and el enents of the
transportation and utility systens which tied the PDPs to the rest of the
city.

Overal |l capital construction plans were a collection of elenents extracted
fromthese pl ans.



Wthin this land planning structure, the notion of “reserved | ands”
referred to undevel oped | ands | ocated within the PDP plans, or |ands not

pl anned by PDPs, within and outside the city’s adm nistrative boundari es,
which were ascribed in the GenPlan for special uses, such as federal
forests,

mlitary functions or other state uses. Subur ban areas were considered
ar eas

where the city was neant to expand and where new public needs woul d be
satisfied as the city grew Qccupi ed areas, such as suburban vill ages
whi ch

were incorporated wthin the city’'s adm nistrative borders were frequently
denol i shed and their residents were relocated within the new m krorayons
which were created in their place. Many of these m krorayons were

conpl eted through the creation of PDPs as integrated urban devel opnent
projects. However, often only the residential portions have been devel oped
due to the lack of funding to conplete the plans, leaving a deficiency in
t he

public infrastructure and public facilities.

This process of city growmh has continued until recently and many of the
features of the GenPlan and PDP plans remain in effect as the major guiding
docunents of city devel opnent. Standard construction standards and

nornms (SN P), many of which were based on the PDP design requirenents,
continue to guide the construction of city engineering and transportation
facilities and other el enments of urban devel opnent. At present nost |and
within cities is still owed by the state and mnuni ci pal governnents.
However, the conversion to a nodern real estate market is firmy underway
in many cities. This transition froma centrally planned econony to a

| ocal | y-governed, nmarket oriented econony is resulting in new rel ationships

between the city governnent’s responsibility to provide public services and
the market in private |and.

This problemis blatantly evident in new “cottage” type residenti al

devel opnents which are sprouting up in nmany cities. Mst often these new
devel opnents, which were not common under the Soviet system are
occurring wthout the provision of essential engineering facilities and
transportation access. Nor are the |location of schools and other public
facilities, which wll be needed to serve the residents, in anyway
consi der ed.

The problens resulting fromsuch devel opnents and sim |l ar energing issues
of urban devel opnent are confounding |ocal officials who have neither the
admni strative nor legal structures to require the reservation of |and for
essential services, nor do they have the financial resources for the

devel oprent of infrastructure through the city budget.

In Western econom es, where nost |land is under private ownership, a

sophi sticated systemof providing land for public facilities has evol ved.
Under private ownership, |and acquisition, the conversion of |land fromthe
private to the public sector, is often necessary for the construction of
al |

types of public works. Land acquisition nust respect individual property
rights and | engthy and often costly procedures nust be followed to gain



public ownership of |and.

The transitional economc situation in Russia provides an

opportunity to examne future needs for public facilities, and to reserve
| and

whi ch is needed to accommpdate them Land reservation for future essenti al
servi ces can occur before the encunbrance of private ownership and

i nvest nent nakes the procedures nore conplicated than they woul d be

today. However, even in this transitional situation, nmajor issues nust be
resol ved, issues which relate to defining the scope of public needs,
determning the location for facilities, defining responsibilities for
pr ovi di ng

public needs, and reserving essential |and areas. Future issues wll
emer ge

with regard to determ ning ownership of facilities once they are built and
for

renovi ng reserved | ands no | onger denmanded by the city due to changi ng
urban characteristics and needs. Al so inportant is consideration of the

| egal, financial and technical mnmechanisns which will enable the reservation

of land in “post-soviet” conditions.

As Russi a’s econony goes through the current transitional phase, two

forms of land reservation will be needed. The predomnant formw || be

wi t hout the need for burdensone acquisition procedures involving purchase
or taking of land fromprivate owners. However, in select cases where
ownership rights have been established, the need for purchase of |and, or
t he

rights of |Iand ownership, wll need to be considered. This manual wll
contain exanples of both forns of |and reservati on.

1.2.2. The Nature of Public Needs for Reserved Lands

Two forns of reserved | ands are needed to satisfy public needs. Public

land is needed for the location of a broad variety of facilities required
for

essential services to serve regional or mnunicipal devel opnent prograns. In
addition, land is needed for the protection of key natural, historic and
cultural features which define the human and natural environnent. 1In both
of these cases, land may be needed for federal facilities, for facilities
of the

subj ects of the Federation and for nunicipal facilities.

Many types of public facilities are needed for general physical urban
devel opnent. At the federal level, land is needed for the creation of
federa

roadways, the construction of oil and gas pipelines, control over

devel oprment of natural resources, and the establishnment of mlitary bases
and settlenents. Many of these features are already under federal control
and therefore the reservation of land for themis not a major nunici pal
activity. Mst municipal CGeneral Plans and established planni ng docunents
recogni ze the existence of federal |and reservations wthin the nunicipal
boundaries. Simlar facilities are often required by subjects of the
Feder ati on.



Muni ci pal needs arise when deficiencies occur in essential city

functions. Such needs include the provision of the physical infrastructure
of

the city such as city engineering and transportation facilities, and the
soci al

i nfrastructure, such as schools and pre-schools, public health and safety
facilities, and admnistrative and governnent structures. Est abl i shi ng
| and

areas to accomodate these facilities requires defining present and future
needs.

I ncreasingly, municipalities are recognizing the need to reserve | ands

for the protection of key ecological, historic and cultural features of
| ocal ,

subj ect of the Federation and Federal inportance. At the national |evel,

t hese needs may include the creation of nature reserves and national parks
and the preservation of nationally-inportant historic and cultura
features.

Even at the subject and nunicipal |evels, environnental concerns can enter
into consideration of |and reservation. Local areas of special ecol ogical
significance may include wetland areas, floodplains, special wldlife and
endanger ed species habitats, all of which are inportant el enents of the
human as wel|l as natural environment. Land is needed in cities for the

creation and expansion of public parks and recreation areas. In addition
speci al urban features of local significance, such as historic areas and
cultural facilities, may be involved in |and reservation. Reservation in
t hese

cases may include various levels fromthe restriction of the owners rights
to

the actual taking of land for these purposes if the current use is harnful
to

the protected object.

1.2.3. Case Studies of Current Problens fromthe Land Use Regul ation
Pr oj ect

Since 1996, as part of an overall programof regulatory reform a

smal |l group of Russian cities have contracted with USAID to wite zoning
regul ations. Russian and international experts on |and use have been
working with local public officials to determ ne | and use patterns,
appropriate zoning paraneters, and devel opnent review procedures tailored
to local conditions. In the initial project, five localities were selected
- the

cities of Tver, Novgorad, |rkutsk and Pushkin and the area of Block 130 in
the Gty of St. Petersburg. An expansion of the project rolled-in three
additional cities, including Wborg, Kazan and Samara. During the course

of this work, a nunber of key problens surfaced which very clearly

illustrate

the conplexity of the land reservation issue. These problens are not
uni que

to these cities, but are common to cities everywhere in Russia today. An
examnation of these issues wIll be wuseful to construct effective

sol uti ons.



In Kazan: The Cty of Kazan has | ong planned the conpl etion of
a circunferential highway which woul d provide easy access around the city

center. Portions of this highway have been built and the remnaining
portions

have | ong been included in the city’s GenPlan. The concept of this roadway
is still considered by city officials as an integral conponent of the
overal |

transportation plan and planning for the highway continues. Locations for
maj or portions of this highway were reserved as el enents of specific area

PDP’'s. (One such PDP, which is near the city center contains nunerous

i ndi vidual hones. The residents of these hones have expressed a strong
desire to inprove their habitat despite the lingering possibility that they
nmay

be relocated as a result of the PDP plan. Currently, city officials are
reviewing the PDP plan with an eye toward revising or elimnating it and
allowng for the privatization of the individual hones. However, the plan
to

continue the ring road through the area remains valid. Gty officials
guestion whet her they should continue with the privatization in the area
where the | and was reserved for the new road. Since the previous

adm ni strative nechanismto create the reservation, the PDP plan, will be
renoved, they feel they lack the appropriate admnistrative or |egal neans
to

continue the reservation once the PDP plan is renoved. Furthernore, they

| ack the econom c information which would aid themin understanding the
relative financial inpact of decisions to reserve or not reserve the |and
for

t he hi ghway.

In Samara: Samara has |ong pl anned on the devel opnent of a najor
new nuni ci pal stadiumand a block of land for its construction has been

indicated on the city’s GenPlan. This land area currently is used for an
assortnment of |low scale storage facilities, but for the nost part is
vacant .

Cty officials believe the new stadi umwoul d noderni ze the city’s sports
facilities and allow themto conpete effectively with other cities, and it
woul d be a source of renewed civic pride. However, funds are |acking for
the creation of the facility and it is uncertain when or if they ever wll
be

obt ai ned. During the zoning program the issue was raised over how or if
t he

large land area for the future stadiumshould be zoned. As an interim
nmeasure it was decided to hold off zoning the land until such tinme as the
plans for the stadiumare finalized. However, the city questions how | ong
that period wll be.

In Tver: The existing | and uses of the inner city nei ghborhood of

Krasnaya Sl oboda included two main patterns - residential and industrial.
Part of the industrial area is located on a prinme site adjacent to the
Vol ga

River. The residential area is divided into two main parts - large-scale,
ni ne



story multifamly housing realized according to a PDP which was created for
the entire nei ghborhood, and a |l arge area of small individual wooden houses
remaining form the unbuilt portion of the PDP. The residents of these
smal |

hones were informed of the PDP plan about ten years ago, and,

consequently, refrained frominvesting in their homes. The industrial |and
was | eased to firnms on a short-termbasis which is about to expire. The
expiration of this lease will create new land for future residential

devel opnent .

Cty officials have concluded that the original PDP plan is no | onger

valid and are exploring options for the redevel opnent of the area which
will

be carried out through comrercial investnment. The redevel opnent area will
join the newy acquired industrial area with the established area of the
PDP

plan. Both the industrial area and the area of individual honmes woul d be
reserved for residential uses. One plan calls for construction of cottages
close to the river and allowi ng the individual homes to redevel op through
privatization. New lowscale nultifamly residential structures would be
created on the remaining land. A second option would raze the individual
hones and replace themwith simlar |lowscale multifamly structures.
Meanwhi | e the plan woul d reserve |and for schools and roadway w deni ng.

In Wborg: This northern city has reviewed all previous PDP pl ans

and conpiled an inventory of |ands reserved in themfor public purposes.
These | ands include reservations for new roads and hi ghways, schools and
other public buildings. In conmpiling this inventory city officials have
realized that many of the facilities planned are no | onger needed or are
needed in new |l ocations. They are trying to find the nechanismto review
each of these land parcels and determne if the reservations are still
val i d,

and an appropriate neans for determning future reservations.

In St. Petersburg: A roadway project has been planned to clarify an
intersection and to connect with a new bridge proposed across the Neva

Ri ver. As part of a PDP, a reservation of land was created through a
cor ner

of a key industrial area at a tine when the industry on the | and was owned
by the state. At present the Gty is negotiating the sale of the industry
to

private owners who will acquire the land area originally reserved for the
new

alignnent. Through discussions with the future owers of the industry and
an exam nation of alternatives, a new roadway alignnent has been

determned which keeps nost of the industrial area intact and also
preserves

sone of the nearby residential structures. Negotiations for sale are
continuing on the basis of the new alignnent.

1.2.4. CGeneral Approaches to Land Reservation in Relation to Overall
Gty Devel opnent

In general, two approaches may be taken by nunicipalities in



reserving land. First the city may find it is necessary to reserve as much
| and

as possi bl e now, when the property is owed and controlled by the
municipality. By avoiding the need to buy land in the future, after |and
is

privatized, sone city officials may see certain economes on the nunici pal

budget . Many city officials, including architects and city planners,
support

t hi s approach because they have consi derabl e experience with controlling
and managing city lands under the period of soviet control. |In sone cases
city officials may use this approach to nmaintain control over |ands beyond
those lands which are actually necessary to fulfill public needs. Thi s
posi tion

is al so supported by sone foreign experts who understand the costs and
logistical difficulties involved in returning land to public control after
it has

been privati zed.

Anot her approach realizes that the reservation of |and based on
current planning nodels (the GenPlan and the PDP) has no tinme limtations.

Russi an practice denonstrates that the reserved | and nmay continue to hang

in uncertainty and, in fact, may never be devel oped. In this case, the
city

may | oose much nore fromlost property tax or rental revenues than it

woul d have gained fromsale or lease. It is possible that these | osses may
be

even greater that those which would result fromfuture repurchase of the
| and.

Only a detail ed econom c anal ysis perforned on a case-by-case basis

can determ ne whi ch approach is nost cost effective. However, as a genera
practice a conbi nati on of approaches would seemto be nost valid for

nmuni ci palities. Certainly it is necessary to reserve land for public
needs, but

only in the follow ng specific cases:

when there are concrete and realistic projects where public needs are
clearly identified and may be inplenented within reasonable tine limts.

when property owners have the neans to challenge the restriction of their
rights when the situation changes and the projected is not conpl et ed.

when a nechanismis in place to cancel the reservation of |and when
there are changes in city devel opnent plans which negate the need for
reserved | ands.

when | andowners of reserved | ands are given the opportunity to use their
land within reasonable limts

Public accessibility to the | and reservation process is very inportant.
The determ nation of public needs by the federal, subject or municipal
Durma shoul d foll ow the process of public hearings to gain maxi mum public
input. Prograns should be published in the nmedia and be given the
opportunity for public discussion. After prelimnary approval of the
program plans for their inplenentation are worked out which state the
stages of inplenmentation, tinme limts, sources of financing, strategy of



admni stration actions, investors, and a concrete scope of work. Fi na
pl ans

for the reservation of Iland are negotiated between city officials,
devel opers

and the public.

Onmners of land parcels which are in the process of registration who
find their land is in areas reserved for the construction of new roads or
public facilities nust ask thensel ves the foll ow ng questions:

Shoul d they purchase or | ease the |and which is burdened by the
reservation?

Should they invest assets in the rehabilitation of buildings |ocated on
t he
reserved | and parcel ?

WIl the land and inprovenents be available for future purchase and at
what cost?

How wi || the construction of new roads or public facilities nearby
reserved | ands affect the value of their real estate?

Are admnistrative agencies |likely to abandon the idea of building the
proposed facility, and are they likely to conpensate for the | oss of value
as a result?

The renai ning sections of Part One of this manual will describe the
international experience in providing land for public facilities, the |egal

background for reservation of land in Russia and the notion of “public
needs” as it applies to | and reservati on.

1.3 The Reservation of Land in Devel oped Real Estate Markets
1.3.1. QOverview of International Practice on Land Reservati on

An exam nation of the international practice of |and reservation, in
particul ar of those countries with fully devel oped real estate markets,
provi des a conparative basis for understanding the i ssues which may energe
in Russia as it undergoes its economc transformati on. The research that
was done in the preparation of this manual has identified at |east four
common attributes which apply to the | egal systens in Europe and the

United States with regard to the thene of |and reservation. In all
syst ens,

government reserves |and for the common good, taking into account a firm
definition of the public interest. Land reservation is an open practice,
subject to public discussion and input. Al systens provide for sone sort
of

conpensation for |land reserves fromprivate | andowers. Finally, land is
reserved for a defined period of tinme before which inprovenents are nade

or the land returns to the | and narket.

European civil |law and common | aw practice in the United States
have several distinguishing characteristics which are inherent in the
phi | osophy of each | egal system 1In general, civil law allows a broader

definition of public interest and gives greater latitude for governnment to



exercise the public will over a parcel of land. The French Code de

| 'Urbani sm for exanple, allows for assertive action on the part of
governnment entities to determne the needs for slum clearance, including
t he

acqui sition of property, relocation of residents, denolition of structures,
and

reconstruction. A detailed procedure is included in the |aw through which

t hese actions take place and governnment nust draw the connection between
the |l and reservation and established urban devel opnent policy. A procedure
is also provided for aggrieved property owers to appeal the decision to
acquire | and, and occupi ed buildings can only be transferred for tenporary
use before a decision on the final use is nmade. (Qher protections require
t hat

the decision to reserve land be nmade for public facilities and not for
financi al

arrangenents or investnent purposes. Conpensation is the final act of |and
reservation. Once a property owner is paid and the property is conveyed to
the public trust, the land is no | onger considered as reserved.

By contrast, in the United States, unless a property owner is a willing
participant, a strict test of the public interest nust be passed before
| and can

be acquired. The definition of this public interest is naturally quite
narr ow

and alternatives to the proposed action nmust be thoroughly investigated.
Alternatively, in US practice land is reserved through such established
public actions as subdivision, zoning site plan review or environnental

i npact procedures. In specific cases, these l|ocal actions which are
gover ned

by state enabling | aws, may provide for easenents, covenants or actual |and
reservation for inpacts that nmay be caused by the | and use change. A nore
detail ed exam nation of the U S experience wth |and reservation foll ows.

1.3.2. U S Experience with Land Reservation

An exam nation of the neans for acquiring land for community

facilities and other public purposes in the United States offers an
illustration

of the practice of land reservation in a fully-functioning market econony.

In practice, currently cities in the United States have no fornmal nechani sm

to “reserve” land, since nost urban land is in private ownership; therefore
the location of a public facility nore often requires extracting a |and

par cel

fromthe private sector through sonme formof acquisition, than from
reserving land from the public trust. Neverthel ess, there is a strong
hi story

of providing areas within nunicipalities for public needs, and the |egal
mechani sns for acquiring needed | and are quite sophisticated.

In colonial America, |and was granted in the organi zed col oni es by
the British crowm through the action of the Governor of each of the
colonies. Wien settlenents were organi zed and towns and vill ages were



establ i shed, |and was reserved fromprivate ownership for the creation of
facilities for common benefit. Plots of |and were reserved for a church,
nmeeting hall, school, public offices and often land for a public
mar ket pl ace,

a common grazing area and hones for the town teacher and m nister.

Streets and rudinmentary engineering facilities tied these plots of |and

t oget her and t hrough common use eventual |y becane public property.

As villages grewinto cities, a nore systematic approach to city

pl anni ng took hold and communities becane organi zed with areas reserved

for public streets, utilities, and other facilities. The fanous early
pattern of

streets and public parks and squares in Savannah, GCeorgia, and the plans
for

colonial WIlianmsburg, Virginia, Annapolis, Maryland and Phil adel phi a,

were early exanples of reserving land for public functions which were based

on gui di ng pl anni ng docunents. Later, the design of the nation’s capital in
Washi ngton reserved vast areas for the public facilities which would be
required for the federal government, as well as local community facilities
for

the citizens of the city. 1In each of these cases, the plan was carried out
t hrough a system of |and acquisition through conpensation of private
owners, or, in rare cases by the creation of new land on |landfills.

In the 19th century, the procedures for subdividing |land for the

expansion of cities was common. This was done by laying out a system of
streets on private | and around which the subdivision was organi zed. As the
subdi vi sion occurred and land plots were sold off by property owners, the
streets reverted to the cities for public ownership and naintenance.
Wility

lines were generally established within the street system and in sone
cases

land was taken out of the subdivision, “‘reserved”, for the creation of

par ks,
public squares, and sonetines schools or other public buildings. The
expansion of the grid over the |land of Manhattan provides an exanple. In

1811 the city conm ssioners drafted a plan for the layout of streets and
avenues over all the private property which was held outside the origina
city

center. The now famliar grid systemwas created to facilitate the
subdi vi sion and eventual sale of the property by the private interests who
hel d ownership. Large bl ocks neasuring 800 ft. x 200 ft. were created.
Wthin these blocks individual lots typically measuring 100 ft. deep and 25
ft. in width were formed. As they were sold and honmes were built, the city
undert ook inprovenents in the intervening systemof streets.

Many cities followed a simlar systemof |and devel opnent. Aside

fromthe streets and sonetines mgjor transportation facilities, little |and
was

reserved for public needs. Wien a need arose, such as a school, governnent
building, or utility service | and was acquired through purchase, donati on,
dedi cation, easenent or covenant, or the conplicated | egal procedure of
condemmat i on through em nent domain, whereby land is acquired for the



public good regardless of the property owner’s desire. In actions of
em nent

domain the public need for the land nust be firmy justified, and projects
for

which the land is taken nust be financed and ready for construction.

Now, the procedures for land acquisition are firmy ingrained in the
Anerican legal system It would be useful to sketch out how public needs
are identified and | ocations are found for the devel opnent of needed public
facilities. This process varies considerably from community to comunity.

In many cases there is no formal process at all. Wen a need arises, it is
placed in the public budget by the governing body (usually the Gty
Counci |)

and land is acquired purely on the basis of its suitablity for the
comuni ty

facility, availability and cost. However, many cities follow an
established if

somewhat general process of defining needs and locating land to

accomodat e t hem

Various planni ng docunents, such as a city’s Master Plan, Strategic

Pl an, or nore specific |and devel opnent or subdivision plans, generally
contain a thorough analysis and projection of the need for new facilities.
These needs are usually based on published planning standards that are
determ ned t hrough professional analysis. |f needs are properly anal yzed,
the plans may identify needs for new or expanded schools, public buildings,
park and recreation areas, utility services, new streets and other el enents
of

the transportati on system A Strategic Plan nore specifically identifies
t he

timefrane in which the needs will occur and the inpact on the city’s budget
for providing these facilities. These docunents serve as the basis for
further

di scussion and eventual inclusion of the facility in the city’s statenent of
capital needs and the city budget.

Many cities also have an official Gty Map which is provided for in

many state planning enabling laws. An official Gty Map is a docunent

whi ch shows the | ocation and | and boundaries of present and proposed
streets and wutility Ilines. The location of proposed facilities is an
i ndi cation

of the city's intentions to reserve the land, and constitutes an
encunbr ance;

but conpensation for the encunbrance does not occur until actual |and

acqui sition takes place using the one of the techni ques descri bed bel ow.
Therefore, the property owner is free to use the property with the
expectation that sonmeday the property will be used for the public purpose.

Once a facility is budgeted an action of “site selection” occurs,
whereby alternative locations for the facility are evaluated and positive
and



negative features of each site are weighed. Utimately a decision on site
selection is made by a body of public officials after public discussion.

Al though an ideal site may be identified, nore often than not, ease of
acquisition and cost of the land are primary factors in nmaking the
deci si on.

Once the decision is made, the process for acquiring the land is

undertaken. Various options for acquisition are avail abl e depending on the
status of the land and the willingness of the owner. Sonetines an owner

may give the land to the city often in exchange for certain tax benefits in
a

process call ed donation. Land exchanges may occur whereby the city gives
the property owner land in another part of the city in exchange for the
desired property. Sonetinmes there is outright purchase, or a purchase of a
specific elenent of the property rights. Sonetimes the property is
dedi cat ed

to the city for a specific use wth the anticipation of conpensation when
t he

land is ultimately acquired. Dedication is a form of servitude which
prevents

the owner from selling the property to another party, in exchange for
certain

tax benefits or conpensation. Finally, there is condemation of the |and
through the right of emnent domain which is discussed above. This
procedure is usually undertaken in urgent cases where the owner of the
property is unwilling to sell and where other acquisition alternatives are
not

avai l able. Just conpensation is required for |ands thus taken.

Because of the costs of traditional acquisition to the city, many cities
are seeking new neans for finding land for public facilities. By reverting
to

the original subdivision procedures, sonme cities require the provision of
public facilities as a condition of subdivision approval. Locations of
school s, parks, sewage treatnment facilities and other serves nmay sonetines
be located in this way. Through environnmental reviews certain mtigation
may be necessary based on the defined inpacts of a project. In this way
private developers may be required to provide sites, or even contribute to
t he

construction of public facilities. Joint devel opnent whereby the city and
private devel opers enter into an agreenent to include a public facility in
a

private devel opnent is now often common. Conservation easenents and

other forns of servitude for public purposes also are common for the

provi sion of communal and recreation areas.

An inportant feature of locating public facilities in the United States

is the extent of public involvenment. The adoption of city planning and
budgeti ng docunents require public hearing and, in general, the procedures
for site selection and property acquisition are open to the public. As a
practical nmatter, sonetines actual property acquisition negotiations which
can influence the value of the property and the price the city nust pay are
conducted in less than public fashion. And there is no requirenent that
t he



city formally announce these negotiations. An open public announcenent

of the city’s em nent purchase of land for a public facility may be greeted
with undue fluctuations in property values and the availability of the
| and.

1.4 CQurrent Legal and Practical Basis for Public Land Reservation in
Russi a

1.4.1. The Status of Legal Docunents Pertaining to Land Reservation

An anal ysis of the current Russian |egislation regarding |and
reservation allows us to draw a conclusion that the |egislators have not
pai d
enough attention to this area of public relations. Absence of special
| egislative acts of the Russian Federation which contain a clear definition
of
| and reservation; which regul ate procedural issues connected wth making
deci sions on reservation; which define the authority of governnent agencies
at different levels (including |ocal and specially authorized government
agenci es) regarding reservation creates a ot of problens in the practical
application of this regulating nmechanismfor relations in the area of |and
use
and urban pl anni ng.

Anot her inportant problemtoday in the area of regul ating | and
reservation is the long drawn out process of adopting a new RF Land Code
which will direstly regulate these legal relations, as well as postponed
effective date of Article 17 of the Gvil GCode which contains basic
pr ovi si ons
regul ating the issues of taking land for state and nunicipal needs which is
a
direct, integral part of the reservation process.

It is rather logical to start this overview of Russian |egislation on
reservation with an analysis of legal acts where the prinmary authority of
governnment and | ocal agencies is defined, where specific decision nmaking
powers on reservation issues are delegated to them The participation of
federal governnent agencies in |land reservation and deci sions nmaking on the
taking of land for governnent needs (here federal) is stipulated in the
follow ng provisions of current |egislation:

The RF Constitution regards the follow ng areas of public relations
as the jurisdiction of the federation:
n federal government property and its managenent (clause d, Article 71);
n establishnment of main principles of federal policy and federal prograns
in the area of governnent, economc, ecological, social, cultural and
national devel opnment of the RF (clause e, Article 71);

n federal power systens, atom c power industry.. federal transportation,
lines of comunication (clause i, Article 71);

In addition, the following issues are within the nutual jurisdiction
of



the RF and the subjects of the RF

n issues of possession, use and disposition of land, mneral recourses,
wat er

and other natural resources (clause c, Article 72);

n use of nature, environnental protection and providing for ecol ogical
safety, specially protected nature areas, historical and cul tural
preservation (clause d, Article 72);

n admni strative, admnistrative-procedural, residential, |and, water and
forest legislation, |egislation on mneral resources and environnental
protection (clause k, Article 72).

The authority of governnent agencies of subjects of the RF regarding
| and reservation and deci sion nmaking on taking |and for state needs al so
follows fromthe above listed itens of nutual jurisdiction. Moreover
according to Part 4 of Article 76 of the Constitution, in the areas which
are
not under the RF jurisdiction or nutual jurisdiction of the RF and the
subjects of the RF, the subjects of the RF inplenent their own | egal
regul ati on including the adoption of |aws and other |egal acts.

The authority of |ocal agencies regarding reservation and deci sions
maki ng on taking land for municipal needs can be inplenented by them
based on the subject matter of jurisdiction |ocal agencies contained in
Article

6 of the Federal Law # 154-FZ “On CGeneral Principles of Local Self-
governance in the RF” dated 24/08/95(hereinafter referred FL 154).

According to Part 2 of Article 6 of this lawthe followng itens are
under the jurisdiction of |ocal agencies:
n possession, use and di sposition of municipal property;
n integrated soci o-econom cal devel opnment of the nunicipality;
n regul ati on of planning and devel opnent of the nunicipality;
n establishnent of conditions for residential and socio-cultural
devel oprent ;
n organi zation, mnai ntenance and devel opnent of nunicipal electrical, gas,
heating and water supply and sewer age;
n nmuni ci pal road construction and mai nt enance of |ocal roads;
n mai nt enance of the area of a municipality and planting greenery.

According to Part 3 of Article 29 FL 154, |ocal agencies can establish
| and use conditions for the benefit of the society, in conpliance with the
I aw,
for lands which are within nmunicipal boundaries.

In addition to the above nentioned primary authority of governnent
and local agencies, legislation can assign separate powers on |and
reservation
i ssues to special governnent agencies and departnents. For exanpl e,
according to the Provisions on Federal Road Service of Russia adopted by
Resol ution #1033 of the RF governnent dated 03.08.97, the federal road
service in Russia, pursuant to the goals assigned to it and in the
prescri bed



manner acquires |land and takes steps to reservation of |and needed for
construction and reconstruction of federal highways and other
transportation sites which are federal property (clause 22, Article 6 of
this

Provi si on).

A special category is forned by the authority of the RF Governnent,
executive agencies of the subjects of the RF and | ocal agencies connected
with regulation of the legal reginme for specially protected nature areas
whi ch
can be derived fromthe provisions of Federal Law #33-FZ “On specially
protected natural areas” dated 14.05.95 (hereinafter FL #33). This | aw
provides a definition of specially protected nature areas as areas of |and
or
wat er surfaces and air above themwhere natural sites are | ocated which are
of speci al nature protection, scientific, cul tural, esthetic and
recreationa
i mportance, which have been conpletely or partially taken out econom c
circulation and for which there is a special protection regine.

Taking into account the special features of these areas and the status
of nature protection sites located on them they are divided into the
followi ng categories: state nature protection areas including bi ospheres;
nati onal parks nature parks; dendrol ogi cal parks; botanical gardens; cure
areas and recreation zones. In addition to the ones nenti oned above, the
CGovernnment of the RF, executive agencies of the subjects of the federation
and | ocal agencies can establish other specially protected natural areas
(city
forests, city parks, riparian zones, river systens, natural |andscapes and
others) (clauses 1 and 2, Article 2 of the FL #33).

Al specially protected nature areas are taken into account when
devel opi ng conprehensive territorial maps, maps of |and managenent and
regi onal planning. Based on the approved maps of devel opnent and
| ocation of specially protected nature areas, governnent agencies of the
subj ects of the RF nmake decisions on reservation of |and parcels which wll
be decl ared specially protected nature areas and they nmake deci sion on
restrictions regarding economc activity within these areas (clause 4 and
5,
Article 2 of FL #33).

Specially protected nature areas are of federal, regional and | ocal
i nportance and, consequently, are the subjects of federal property,
property
of the subjects of the RF or property of nunicipalities (clause 6, Article
2 of
the FL #33).

The authority of governnment and | ocal agencies in |and reservation
i ssues connected wth taking of land for state and nunicipal needs w Il be
di scussed below in the anal ysis of separate provisions of the existing Land
and Gvil Codes.

The next subject of this analysis will be a special category of |egal



relations where the process of land reservation is related to a taking of
| and

for state and nunici pal needs. The authors devote special attention to this
category of legal relations because first of all, it represents a
significant part

of land reservation cases especially urban and other |ands of intensive
econom c use, and secondly, it directly touches upon econom c and ot her
types of legal interests of legal entities, natural persons and citizens -
| and

owners and users.

The protection and guarantee of |and owners and users rights while
i npl enenting | and reservation connected with a taking of land for state and
muni ci pal needs are the direct responsibilities of the state as one of the
subj ects of these relations which energe fromthe Constitution of the RF

1) The right of private property in the RF is protected by |aw. Nobody can
be deprived of his property other than by a court decision. A forced
alienation of property for state needs can be conducted only with the

condi tion of advance, and equal conpensation. (Causes 1 and 3, Article

35, Constitution of the RF).

2) (QGtizens and their associations have the right to hold land in private
property. Possession, use and disposition of |and and ot her natural
resources are inplenmented w thout hindrance by the owners, if this does

not harmthe environnent and does not violate the rights and | egal
interests of other parties. (Causes 1 and 2, Article 36, Constitution of
t he

RF) .

3) Everybody is guaranteed judical protection of his rights and freedons.
Deci sions and actions (or failure to act) of governnent agencies, |ocal
authorities, public associations and officials can be appealed in court
(Aause 1 and 2, Article 46, Constitution of the RF).

4) Everybody has a right to be conpensated for harm caused by ill ega
actions (or failure to act) of governnent agencies and officials (Article
53, Constitution of the RF).

Taki ng into account the above cited fundanental articles of the
Constitution, Russian legislation also reflects these provisions in other
| egal
acts which regul ate the sphere of legal relations that we are exam ni ng,
specifically, the RF Land Code and G vil Code.

Article 52 of the current Land Code which codifies the rights of |and
owners, |and users and | essees establishes that |and owners have the right
to
receive the value of their land if it is purchased for governnent and
public
needs and have a right to conpensation for damages related to such
purchace, (O ause 7 of this Article).

Further, pursuant to Article 55 of the Land Code, the taking or
purchase of land fromcitizens for state and public needs can be
acconpl i shed after they are allocated, at their request, an equivalent
par cel



of land by the | ocal agency; after construction of residential, industrial
and

ot her structures on the new site in place of those taken by enterpri ses,
agenci es and organi zations for whomthe parcel was acquired; and after ful
conpensation for all other damages including lost profits. In a simlar
way,

land is taken for state and public needs fromlegal entities regardl ess of
their

formof ownership or |egal organizational structure.

Transitioning to an analysis of the provisions of the RF Gvil Code
(hereinafter CC) which regulate the issues of takings of |and and other
r eal
property for state and nunicipal needs, it is necessary to note once again
t he
situation that Chapter 17 of the CC which contains the primary part of
t hese
provisions (Articles 279-283) enters into force when the new Land Code is
adopted and, therefore, today it only fills the role of useful information.
However, a nunber of the CC provisions which are not in the above-
menti oned chapter and, consequently, which enjoy full |egal effect can be
used wi thout any reservation.

Article 239 of the CC, which regulates the process of alienation of
real property due to a taking of land on which this property is |ocated,
establishes that in cases when taking of land for state and public needs is
i npossi ble without termnation of property rights to buildings, structures
and other real property located on this land, then this property can be
t aken
fromthe owner if the state buys it fromthe owner in the manner stipul ated
in the Code. Also, the demand to take the real property shall not be
satisfied
if state governnent or |ocal government agenci es which have brought this
demand to court not prove that the use of land for purposes for which it is
taken is not possible without termnation of ownership rights to the real

property.

Further, Article 354 of the CC establishes that in cases where
property taken (purchased) for public and nunicipal needs is the subject
of
a nortgage and the nortgage (the owner of the property) is given another
property or appropriate nonetary conpensation, the rights of the nortgage
shall apply to the property given in exchange or the nortgagor acquires the
right of preferential satisfaction of his demand fromthe conpensation due
to the nortgagee. The nortgagor al so shall have the right to demand
accel erated performance of the obligation secured by the nortgage.

The provisions of Chapter 17 of the CC which regulate the issues of a
taking land for state and nunicipal needs, wll be reviewed as foll ows:

1. The decision-making procedure for taking a land for state and nuni ci pal
needs.

A decision on the taking of land for state and nunicipal needs is



made by the federal executive agencies or by executive agencies of the
subj ect

of the federation. The governnent agencies authorized to nake deci sions on
a taking of land for state and nunici pal needs, and the procedures for
preparing and adopting these docunents shoul d be defined by the federal

land legislation (Part 2, Article 279 CC RF). Unfortunately, as nentioned
above, federal legislation regulating these issues is not in effect today.
However, fromthe substance of the above cited article, it follows that the
deci sion on a taking of land for municipal needs is nmade by an executive
agency of the subject of the federation and not by a | ocal agency. A |ocal
agency can participate in preparing such a decision by preparing a
justification for it and by requesting the executive agency of the subject
of

the federation to approve this decision.

The deci sion of a governnment agency to take Iland for state and
muni ci pal needs shall be registered in the agency which is responsible for
| and registration. According to clause 1 of Article 9 of Federal Law #122-
Fz

“On State Registration of Rights to I mMmovable Property and Real Estate

Transactions” dated 21.07.97, the registering agency is a Mnistry of
Justice
agency for state registration of rights to real property and real estate

transactions within the area of the property’s (Il and parcel) |ocation. The
owner shall be informed about the registration and the date of its
execut i on.

(Part 4, Article 279, CO).

A direct purchase of land being taken is conducted by the RF, the
subject of the RF or the municipality, depending on the needs for which the
parcel is being taken. (Part 1, Article 279, CC).

2. Methods of taking land for state and nunici pal needs.

According to Part 1, Article 279 of the CC, Iand can be taken from
the owner for state and munici pal needs by purchasing it. As a rule, the
entire land parcel is subject to purchase and taking. It is possible to
pur chase
a part of a land parcel only with the consent of the ower (Part 5, Article
279, CO). A so by agreenent with the owner another |and parcel can be
allocated to himin place of the one taken for state and nunicipal needs,
by
deducting the value thereof fromthe purchase price. (Part 3, Article 281,
CO).

3. Procedures for setting the purchase price of a |land parcel being taken
for
state and nunici pal needs.

The purchase price of a |and parcel being taken for state and
muni ci pal needs, terns and other conditions of purchase are defined by an
agreenent concl uded between the |andowner and an aut horized agency of
the RF, subject of the RF or a municipality depending on for whose needs



the | and being taken (Part 1, Article 281, CC). Wen determning the
purchase price, the market value of the Iand and the i movabl e property

located on it shall be included therein, and also all |osses caused to the
owner by the taking including | osses which he bears in connection with the
early termnation of his obligations to third persons, including |ost
profit.

(Part 2, Article 281, CC).

4. Rights of the owner of a land parcel being taken for state and
nmuni ci pal

needs.

The owner of |land nust be infornmed in witing not |ater than a year
before the forthcomng taking of the |and by the agency which adopted the
deci sion concerning the taking. The purchase of |and before the expiry of a
year fromthe date of receipt by the owner of such notification shall be
permtted only with the consent of the owner (Part 3, Article 279, CO).

The owner of a | and parcel being taken for state and nunici pal needs
may fromthe tine of state registration of a decision on the taking unti
an
agreenent is reached or a court has made a decision on | and purchase,
possess, use and dispose of this land at his discretion and nake necessary
expenditures to ensure the use of the |and according to its designati on.
However, while setting the purchase price, the owner shall bear the risk of
al |
costs and | osses connected with new construction, expansion, reconstruction
of buildings and structures on the land within the nmentioned tine period.
(Article 280, CC).

5. Procedures for settling disputes related to a taking of land for state
and
nmuni ci pal needs.

If the owner does not agree with the decision on taking his |and for
state and muni ci pal needs, or an agreenent on the purchase price has not
been reached, the governnent agency which nmade such decision nmay sue the
owner and take the case on | and purchase to court. This suit nmay be filed
within two years fromthe tine of witten notification of the decision to
t ake
on land for state and public needs. (Article 282, CC).

Based on the provisions of this Article, as well as on Part 3 Article
279 of the CC, we can draw a conclusion on general terns of |and
reservation connected with a land taking for state and nunicipal needs. If
there is a di sagreenent between the owner of a |and parcel being taken and
t he agency conducting the taking, and these disagreenents can only be
settled in court, then the total termof reservationis [imted by the term
of
the suit submtted to the court at the request of the governnment agency
taking the land and is two years fromthe time the witten notification of
t he
deci sion on the taking was forwarded to the owner. In case the governnent
agency does not conply with the above-nentioned tine frane, the court
can deny this request, as a result the decision on the taking loses its



ef fect,
and, consequently, the reservation is term nated.

At the end of our review of the RF Gvil Code regarding issues of a
taking for state and nunicipal needs, we need to nention that all the above
provi sions in accordance with Article 283 of the CC are applicable in cases
where the | and being taken for state and nunicipal needs is held in an
inheritable life estate or ownership.

1.4.2. The Practical Change in Land Rel ati onships as a Result of Land
Reservation

In the absence of a concrete legal basis for the reservation of land in
Russia, let’s ook at how reservation has occurred in practical experience.

This discussion will help us understand the new types of land relations
whi ch

appear when land is reserved. An exam nation of a few exanpl es where new
land relations are created due to the need for the reservation of land wll
put

the problemof |and reservation in better perspective.

1. In the construction of a federal road, obviously a relationship arises
bet ween t he Federation, the subject of the Federation, the Minicipality
and private owners if the road intersects their property. If there is an
agreenment anong the parties, the danage is covered fromstate funds and

t he purchased | and becones state property. The sane situation could
occur with a road of regional significance.

2. Anunicipality plans to build a new road on nunici pal |and which was
loaned to an agricultural firm In this case, the strip of land is
reserved

for a future road and therefore it cannot be transferred to third parties.

The | and may continue to be used for agricultural purposes until the
commencenent of the actual construction; or, if the |land cannot be used
for the purposes for which it was intended, conpensation may be
requested for | ost opportunities.

3. It is necessary to enlarge a road within a conpleted residential area
and

parts of the | and parcels along the roadway are included in the reserved
area. The city may have to take the land required for the road
construction. If the rest of the parcel becones useless as a result of the
taking, the municipality may be forced to purchase the entire parcel
Landowners may use these reserved areas until the actual construction of
the road begins and we cannot assune | ost opportunities. Since the
muni ci pal authorities can levy restrictions on the use of the taken strip,
a

period of |and reservation occurs until the actual construction begins.

The creation of a servitude may be necessary for the benefit of the

owners in case the land is not immediately purchased. |If the land is
transferred to a third party, the servitude remains until the end of the



reservation. |f the road construction project is abandoned, then the
servitude is extinguished.

4. More conplicated types of relations between nmunicipalities and

| andowners occur when the territory to be devel oped includes the | and of
old, single famly residences that are in private ownership and the land is
bei ng used under an inheritable life estate (see the exanple of the
Krasnaya Sl oboda district in Tver discussed above). In this case,

nmuni ci palities have to pay for the value of the buildings and provide the
residents with an adequate place to live. However, paynment is only nade
for the old structures and their value is sel dom adequate to buy a new
flat or house. That is why, in nost cities, the only way to renove
residents fromland being reserved for public use is to give them
apartnents in nunicipal apartnment buildings.

5. Inthe United States, during the devel opnment of a new area, a devel oper
usual ly exercises a reservation of land for public needs by transferring
t he

| and for parks, streets, and schools to the city after the subdivision
process is over. Such a transfer of land, as a rule, is a condition for
approval of a new subdivision plan of a new area under devel opnent.

The devel oper does not have the right to sell this land to a third party or
use it for other purposes.

From t hese exanples, we can see that there is a great deal of

conplexity in land relations that develop when a reservation of |and
occurs.

These rel ations often beconme nore obscure in Russia due to the many types

of occupancy rights that have devel oped over the years. Investnent of these
rights can create situations where |and reservation and the provision of
public facilities is difficult even though, in theory, the municipality may
own

t he | and.

1.5 Defining Public Needs as the Foundation for Land Reservation

Because | and reservation inplies renoving land fromits revenue-

generating potential both for investors and for the city, the decision to
reserve | and nust be done with great deliberation. The objective is to

bal ance various aspects of the public good. Is the public need for the
| and

greater than the public value of wusing the land to increase the
nmuni ci pality’s

net worth? The procedures used by a community in defining public needs

can be crucial to the way this question is answered. This section discusses
t he

concept of public needs as an inportant conponent of the decision to
reserve | and.

1.5.1. The Concept of Public Needs

As nmentioned previously, a precise definition of the concept of



“publ i ¢ needs” does not exist in the | egal docunents of the Russian
Federation. As a rule, public needs are established by a straightforward
Iist

in the governnent soci oeconom c devel opnent plans (GenPlans), plans for

i ndi vidual areas (PDPs), or other sociopolitical docunents, and also in
docunents which clarify sociopolitical prograns. These docunents include

pl ans for branches of the city’s econony, environnmental protection
prograns, historical or cultural |andmark preservation prograns and ot her
simlar docunents.

The socio-political docunments may contain the goals for social

devel oprment which reflect the need for resolving a particular public task,
however they rarely set a nonetary value for a needed facility and sel dom
gquantify those needs. Therefor the concept of public needs renmains

anbi guous in these types of docunents. Strategic plans, such as the draft
St.

Pet ersburg Strategi c Devel opnent Plan, tend to be nore specific in
quantifying the needs and establishing the costs of fulfilling them The
followng goals of that plan reflect the orientation of that docunent to
nmeeting public needs.

Inproving the city’s spatial structure, developing promsing territories,

including revitalizing the city’s historic center, supporting active city
pl anni ng changes and devel oping the city and suburban transportation
net wor k.

reformng the city’s econony, including inproving the city’s public
transportati on system

i nproving the environnent.

devel oping the city as Russia’s European Gateway.
devel oping the city’s cultural center.

Al'l of these statenents define directions the city intends to take to

serve the public interest. These statenents should be followed up in the
pl an

indicating specifically what facilities wll be needed to fulfill these
goal s.

I n pre-Revol utionary Russia, education, health services, honel ess
shelters were funded fromthe state budget and by charitable institutions.

CGovernor’s offices or churches were in charge of the noney allocated to the
regions. In those tinmes, there was no unanbi guous answer to the question

“What can be considered a public need?” However, we should be able to
assune that all sites of public infrastructure funded fromthe state budget
and constructed for the benefit of the general popul ation can be consi dered
public needs. In these cases public needs are the types of |and uses which
are

essential for public health, safety, welfare and conveni ence.

The draft Land Code (which is not expected to be signed into law) is

quite specific when it discusses public needs. Wthin the context of

di scussing the nature of land parcels which can be included in the urban
| and

classification, four types of property can be clearly considered |ands held



in
the common interest to serve common public needs.

1. public land used for squares, streets, passes, roads, enbanknents,
par ks,

forests, boul evards, beaches and other sites which were constructed to

sati sfy public needs

2. land for transportation, communi cation and infrastructure facilities
occupi ed by buildings of railroad, auto, sea, river, and air transportation
facilities, utility and comruni cation |ines which were constructed for

t hese pur poses.

3. specially protected areas and areas of nature protection, recreation,
health and historical significance, |and for natural |andmarks, national
parks , botanical gardens, forests, |and used for recreation and tourism
and well as land with mneral springs, and | and where historical and
cultural | andmarks are | ocated.

4. land for mlitary facilities and mlitary restricted areas.

However, other urban | and classifications also hold sone el enent of

public interest. Therefore, we can see that the concept of “public needs”
cannot be defined exclusively fromthe public interest in the |and.
Essentially, the land nust have a targeted use that inplicitly defines the

“publ i ¢ need”.
1.5.2. Public Needs and Targeted Land Uses

Both the existing Land Code and the draft Land Code contain the

wordi ng “targeted | and use designation”. Targeted |and use neans that the
| and shoul d be used in conpliance with the designation established for the

parcel by the governing body. If a parcel is not used in conpliance with
t he

targeted designation, it can be taken. The concept of targeted | and use
desi gnation derives from*“ocialist” tines when all land in the country was

federally controll ed and nanaged, and the state was in charge of |and
al l ocation or taking.

Now t hat ot her types of ownership have devel oped, the establishnent

of a targeted |and use designation restricts owers in their efforts to put
t he

land to its highest and best use and, thus, restricts ownership rights

Despite
a reference to the targeted | and use designation, the draft U ban Pl anning
Code contains no definition of it. Instead, the draft Code describes the

concept “permtted | and use”. That termneans that the | and owner can use
his land in conpliance with those | and use types established by |ocal |egal
docunents for the city district where the land parcel is |ocated. The
draft

Urban Planning Code as well as other |and use and devel opnent regul ati ons
developed in many Russian cities regard this provision as essential.
Ofering

options for use wthin general categories permts the flexibility a |and
owner



or devel oper needs to determ ne his highest and best use.

However, this does not nean that the targeted | and use designation is

not appropriate for new economc conditions and , in fact, in neeting
public

needs the acquisition of property nmust contain a “targeted | and use”

desi gnati on. It is likely the use of targeted land use will dimnish as
real

estate markets in Russia mature. However, in new land relations, targeted
land use can be applied to certain specific reservation issues and
reserving

land for public facilities nmay be considered a targeted | and use.

1.5.3. Public Needs and the Use of Land

Some public needs nmay be satisfied without using new | and resources.

For exanple, the public transportation systemcan be inproved w t hout
increasing the land required for operating public transportation; the
quality

of potable water can be enhanced by re-equipping the water treatnent
facilities at sites already in operation.

However, for new or significantly expanded community facilities it is
highly likely that additional |and resources wll be required. New | and
for

the location of transportation and utility infrastructure, schools, public
adm ni strative buildings and nmajor urban design inprovenents wll always
enter into public needs. However, as land gains value in the current
mar ket

transformation it wll becone increasingly difficult to justify |and
reservation. Wile the public needs may remain constant, the availability
and cost of land may nmake it increasingly difficult to find the proper
| and.

In such a situation cities nmust increasingly turn to new ways of neeting
| and

based public needs and rethink the inclination to take land out of the |and
market. Thus, alternative ways of neeting needs may be necessary.

Anong the techniques cities may increasingly turn to is ensuring that
necessary comunity needs are included in investor driven devel opnent
projects. The additional burden on schools, public infrastructure, public

safety facilities, etc. mnust be thought of as an f‘inpact’ of these
devel oprent

activities and the responsibilities for the satisfaction of public needs
ari sing

fromthese activities should be born by the investor. Conversely, it is in
a

devel oper’s best interest to include public facilities in nmajor devel opnent
projects in order to enhance the value of the project.

A consideration of the investor’s role in the provision of public
services is essential if the efficient use of land resources is to occur.
If acity



has a proper nechanism in place to tap this investor driven inpact on
public

needs, then the need for nunicipal reservation of land is further
m nim zed.

Neverthel ess, not all public needs can be satisfied in this way. Land
reservation is a key tool that communities have avail able now. However,
judicious use of reservation along with alternative neans of providing for
public needs offers communities the chance to efficiently use scarce |and
resources and to maximze the true value of the |and.

1.5.4. Standards and Procedures for Determ ning Public Needs

How are public needs determned for a community? W have
di scussed previously the role of the GenPlan in determning public needs.

As the market transformation continues, this rigid plan’s nandated targeted

land use pattern will no longer have the strength in determning public
needs

as it once did. Municipalities will be relying on nore predictable
nmeasur es

based on a conbi nati on of professional analysis and public input.

The use of professional standards for comunity needs will continue
to be inportant as they have been in the past in the devel opnent of

GenPl ans and PDP's. The square neters of school room space per pupil, or

the sewage treatnent capacity per capita, and other professional standards,
will continue to take precedence in determning the need for public
facilities.

However, increasingly, national standards nust be reviewed against a city’s

specific social, cultural and environnental conditions. Wter denmands, for

exanple, can and should be substantially different in Karelia, as opposed
to

I rkutsk. Local variations in national standards should be the norm

The | evel at which public needs are nmet may differ drastically in each
community. Sone nunicipalities have better schools; others spend public
funds on good infrastructure, roads, or public buildings. Due to varying
econom c conditions as well as the varying public pressures to provide
services, not all comunities are equal in their definition of public
needs.

This fact directly influences the nature of the need to reserve | and.
Conmmuni ties which desire better parks and recreation facilities or better
infrastructure have a greater desire to reserve land for these facilities.

Prof essi onal standards do provide certain objective criteria which can

be used to define the spatial requirenments for public facilities. Such
standards may include, for exanple, the anmount of park area per 100 peopl e,
and the categories of recreation facilities required for each age group of
t he

popul ati on. School area standards are al so popular. Sewage treatnment
facilities, water treatnent and other sanitary facilities all have
popul ati on or

area based standards which are determ ned by professional organizations or



by governnment. In Russia, certain SNNP norns offer benchmark standards
for coomunity facilities. However, the nature of standards and the val ues
t hensel ves change over tine which neans they are often inconsistently
appl i ed.

The procedure for defining specific public needs which require the use

of land in a specific area - in other words the procedure for conparing the
actual situation with the standards - is set by governnent. Typi cal | y,
within

t he governnent, the determnation of public needs is considered a planning
function. However, increasingly comunities have begun to systematically
link this planning function to the devel opnent of the city’s budget. In
such

cases, a city may develop a statenent of capital needs which articul ates
t he

need for new or expanded public facilities on a periodic (usually yearly)
basis. This statenent is then woven into the city’s capital budget, and as
t he

funds becone available, priorities are established In both cases, the
needs

statenment and the budget, the docunents are prepared pursuant to a public
process and are subject to a public hearing. This step is essential if a
true

assessnent of public needs is to be made. This nultistage system of
docunents is typical for city planning systens of different devel oped
countries and is stipulated by the fact that the process of search and
further

i npl enentation of the decision is a conplicated one for the state and | ocal
gover nment agenci es.

At present the social systemof the RF defines two main | evels which

have a right to define public needs - the state |evel and nunicipal |evel.
The

state | evel includes the Federation and the Subjects of the Federation.
Therefore, for purposes of our future discussions, we should bear in m nd
that the recognition and satisfaction of public needs can take place at the
Federal level, the level of a Subject of the Federation and the nunici pal

| evel .

1.5.5. Site Location for Public Facilities

The recognition by society of the need to expand a road or build a

new punpi ng station, etc., as a rule, does not nean the i nmedi ate start of
construction activity. First, it is necessary to find the resources and
devel op

the construction planning docunments. Second, it is necessary to resolve
| egal

property issues with the possessors of the I and which nust be used in the
process of satisfying public needs. Experience has shown that the period
fromthe time of the recognition of public needs to the beginning of
construction may be years or even decades. During this tinme a nunber of
actions nust take place:



Econom ¢ and physical feasibility studies should be undertaken.
Techni cal pl anni ng docunents nust be drafted.
Legal property issues nust be resol ved.
Fi nanci al resources nust be acquired.
Engi neeri ng studies and desi gn plans nmust be prepared.
Land nmust be acquired and actual construction mnust
begi n.

Site selection, however, is one of the nost inportant and tine-
consumng steps. Alternative sites should be examned according to the
goal s
set by the executive agencies and the |egislative body which have defined
t he
public need. Site selection could include the follow ng steps:
| nvestigation of site conditions.
Det er m ni ng ownershi p characteristics.
Determning the current city planning and zoning restrictions.
Eval uati ng pl anni ng opti ons whi ch support satisfaction of the given
public need and which conply with design standards.
Assessing the cost of inplenenting a design solutions and the risk of
i npl enent ati on.
Assessing the capabilities of outside investors and the public budget.
Carifying the cost to inplenent the decision and the risk of
i npl enent ation, selecting the best alternative, drawing up a plan to
i npl enrent t he deci sion.

The follow ng section suggests a conprehensi ve procedure for defining
public needs, and for selecting sites to accomodat e them

1.6 Recommendations for Russian Municipalities

This sections contains sone practical suggestions for Russian

nmuni ci palities confronting the issue of land reservation. A nodel |and
reservation procedure will be presented which is crafted for the needs of

| ocal admnistrators considering |and reservation. Also included are sone
recommended revisions in data collection and pl anni ng procedures which
will reorient land reservation to an enmerging real estate market. Finally
sonme suggestions are set forth on national legislation which will aid in
clarifying issues with regard to | and reservation

1.6.1. Model Procedure for Land Reservation: Steps fromthe Begi nning
to the End

a. Agenci es Maki ng Deci sions on Land Reservation

Regardl ess of the agency responsible for inplenmenting a plan for

community facilities, the decision on reservation of |and for construction
nmust be nmade by the executive branch in the jurisdiction where the land is
| ocated. This should be a direct decision by the chief of adm nistration,
followng input fromall branches of the |ocal governnent and the public.

Even in the case of a federal facility, local decision making is crucial.
For instance, in the case of a federal road which is being proposed to
pass



t hrough I and of several mnunicipalities, the decision to build this road is
made at the Federal |evel. However, the decision to reserve particular
| and

for construction of the road through the |ocal comunities nust be nmade by
a local agencies based on the decision of the executive branch. Bef ore
t he

agency nmakes a decision, it starts negotiations in order to find the best
acceptable way of laying out the future road in order to mnimze the
damage inflicted on | and users as well as the municipal budget for purchase
of the real property.

It may be necessary to execute a three-party agreenent between the

Russi an Federation, subjects of the Russian Federation and each of the

muni ci palities through whose land this road will pass. This agreenent may
contain provisions on the division of responsibilities, on the
participation of

all the parties involved, and on procedures for conpensation to real
property owners whose rights are affected by the construction of this road.

b. Preparation of a draft decision on reservation: rights of individuals
and municipalities

When creating a list of rights and responsibilities regarding the

deci sion on reservation, we nust take into account that the reservation
period shall be such that all property-related |egal conflicts between the
public (represented by the adm nistration) and a private person shall be
resolved in the nost painless and econom cal manner. Al persons who own
land or have an inheritable life estate, a right of permanent perpetua
use, or

a leasehold interest in the |l and, and whose interests are affected by
reservation, should have the follow ng rights:

to receive accurate information about the reservation period and content
of state or nunicipal plans in order to determine if their interests are
af fected by the reservation;

to determne | osses caused by initiating a | and reservation action;

to request docunentation on the planning and design of the facility for
which the | and reservation is being nade;

to seek redress in court if no agreenment on the purchase price has been
reached;

to request cancellation of restrictions on land use or cancellation of
reservation if the established termfor the reservation is not observed.

On the other hand the federal government and the nunicipality have
certain obligations which they nmust fulfill. Anong these are:

to consider alternative proposals for the persons affected by the | and
reservation action

to accept, cal culate and nake known the | osses caused by | and



reservation fromits inception

to assist in providing professional interpretation of planning and design
docunents as an aid in understanding the reservation action;

to conduct a review of project docunentation on the basis of which the
reservation was establi shed;

to observe the termfor concluding and inpl enenting agreenents on real
property purchase.

The governnent should strive to mnimze | osses incurred from

initiating a reservation action. However, certain risks can be
anti ci pat ed,

particularly if a project is not fully developed prior to reserving the
| and.

This may be anticipated and mnimzed if a municipality foll ows an

inmportant rule of thunb: Expected |osses from ineffective use of the
reserved

area during the reservation period should be | ess than the cost of
transformation of the area if such a transformation started w thout prior
reservation. The expected |osses and expenses nust be calculated taking
into

account all possible risks.

C. The begi nning of the reservation.

The tinme for the beginning of the reservation period is the date when the
decision on reservation, stating the list of the reserved | and and terns of
reservation, is published by a | ocal agency. The decision on reservation
shoul d cont ai n:

a list of the |land parcels which are designated as reserved | and,;

a list of rights and responsibilities of the admnistration and real

property _
owners whose interests are affected by the reservation;

an indication of the period of reservation (up to the start of
construction
if the reservation is acconpani ed by the establishnment of a servitude) or
the tinme for the beginning of the |and purchase procedure.

The reservation decision may contain general procedures for use of

| and parcels included in the reserved area. In particular, a |ocal agency
may

establish restrictions on devel opnent (construction) such as the
foll ow ng::

a) construction on |and reserved for governnental or mnunicipal needs is
permtted (in accordance with the Gvil Code), but the losses inflicted due
to

the beginning of land transformation will not be reinbursed. In this case
t he



deci sion shall establish the date for appraising the real property that is
subj ect to purchase;

b) construction of pernmanent buil dings and structures, which may

consi derably increase the purchase price is not permtted during the
reservation period. In this case, the period of reservation or the termfor
t he

begi nning of real property purchase procedure shoul d be established.

C) Cooperati on between the admnistration and real property owners
during the reservation peri od.

The parties to legal relationships for the reserved | and may be:

t he Russian Federation

a subject of the Russian Federation

muni ci palities (local agencies)

| egal entities and natural persons who own the |and; persons having an
inheritable life estate, a right to permanent perpetual use of the |and,
| essees of land parcels located wthin the reserved area, and any persons
whose interests are affected by the reservation.

The subject of the state’s legal relation is determned by the |evel of

the need (federal, a subject of the Russian Federation, or nunicipal).
Legal

rel ati ons between the Russian Federation and a subject of the Russian
Federation, or a subject of the Russian Federation and a nmunicipality are

al so possi bl e. In order to ensure protection of rights of legal entities
and

natural persons to land in a denocratic society, we consider it necessary
to

broaden the list of subjects of legal relations arising in the process of
| and

reservation, and include the rights of possessors of adjoining |and
parcel s.

d) Availability of information on |and reserved for governnental and
nmuni ci pal needs.

There is no doubt |and reservation will influence the nmarket price of

land. This neans that the information system which tracks each reservation
of land nust be reliable and be responsible for any fal se information
provi ded. The information system should be accessible to all potenti al

i nvestors. The system which nost closely neets these requirenents is the
State Land Cadastre. W recommend that information on the reserved | and
shoul d be included in the Land Cadastre.

The second way to track reservations is to create a new W ban
Devel opnent Cadastre based on informati on from groups responsible for

keepi ng “operational plans of red lines”. One of the maps which will be
kept by such a group will be a map of the reserved | and. This way was
chosen, for instance, by the city of Strasbourg: an association of conmunes
created a Ceographic Information System Departnent. Al information on



the reserved land is kept at public expense, as well as at the expense of
t he
proceeds fromsale of the information (in a sinple and processed form.

The M nistry of Construction of the Russian Federation adopted
rules and standards regulating the procedure for creation and operation of
a

State Urban Devel opnent Cadastre” . The Cadastre includes information

on “urban devel opnment standards”, which inplies that information on
reserved | and can be al so incl uded.

e) Moni toring and Cancelling the reservation due to cessation of
governnment al and nuni ci pal needs

The actual transformation of land is inplenmented gradually, step-by-

step, over a long period of time. Very often the process is extended for
such

a long period that the original public needs may change or di sappear

al t oget her, which nmakes it necessary to expend public resources to
continuously nmonitor the process of land transformation and its periodic
mat ch wi th public devel opnent objecti ves.

No doubt actual changes will occur only on sone part of the

reserved land. If we look at a map of reserved |land of any Russian city,
we

shal |l see that sone areas are reserved for many decades. Possibly, the
original public needs for which this |and was reserved has changed or even
di sappeared. Many areas nust be excluded fromthe reserved | and, but the
procedure for cancellation of reservation should be simlar to the
pr ocedure

for establishnment of reservation - i.e., the public body should recognize
t he

cessation or transformation of the original needs and then resolve issues
of

payi ng conpensation to the users of the reserved |and taking into account
lost profit, and only after that may the reservation be cancel ed.

Dependi ng on the type of reservation, it may end at:

the time of transfer of rights froma private person to the nmunicipality
?Le state in case of purchase of a |and parcel

the end of the | ease period for |eased | and;

t he begi nning of construction if |and owned by the governnment or
nmuni ci pality was reserved

The end of reservation is confirned by decision of the |ocal agency.
1.6.2. | nproving Planning for Public Needs

The reservation of land in an energing, active real estate market in



| ocal nunicipalities nust be acconpanied by strengthening and reorienting
the basic prem se of planning for public needs. The follow ng set of
recommendations will be inmportant to strengthening this ability to plan for
public needs and nake j udi cious decisions for the reservation of | and.

1. Revi si ng the GenPl an

Pl ans for the Soci o- Econom c Devel opnent of the Gty (The

GenPl an) prepared under the system of centralized planning contain najor
deficiencies if they are to serve as a docunent of the general wll which
outlines the scope of public needs. These plans need to be formulated in
t he

public arena with satisfactory public input during each stage of their
preparation. They should be publicly accessible once prepared so that
citizens are aware of the plans for their city and take an active part in
city

devel oprnent. Public accessibility of |ong-range plans gives potenti al

i nvestors greater confidence that their project both conforns to the |ong-
range vision of the city and has the potential for public support.

2. Re-focus Long-Range Planning to be Strategically-Oiented

Al'l long range planning should have a strategic focus in |inking

public inprovenents to the actual city budget process, the tinme frane for
their conpletion and the responsibilities for carrying out the plans.
Strategic

Plans are nore action oriented, and flexible than “end-state” master plans.

They focus | ess on visionary approaches to urban devel opnent, and nore on
concrete approaches to inproving the quality of life and providing for
public needs. Strategic plans should be prepared with adequate public
input, as well as thorough involvenent of all admnistrative units of the
city.

3. | nprovi ng Short-Term Pl anni ng

Annual i zed budgetary cycles should be Iinked to a regul ar program of
evaluating and identifying public needs. It is suggested that a yearly
public

needs statenent be prepared though routine involvenent of admnistrative
departnents and public hearings. These statenents should be used by the
city admnistration in determning annual appropriations.

4. St rengt heni ng Ongoi ng Pl anni ng

Muni ci palities need to strengthen their capacity to do on-goi ng

pl anning by revitalizing information collection systens. Cties need to
understand not only how effectively city facilities are being used and what
i nprovenents are likely to be needed, but basic facts and trends in
econom ¢

and social factors which influence city devel opnent. Adequate and accurate
information i s necessary to assess public needs on a regular basis and to
determ ne needed facilities.



1.6.3. Inproving Information and Land Reservation Procedures
1. Qpen Up Public Information

Muni ci palities should freely share information at their disposal with
citizens who need to nake deci sions concerning their property. Such basic

information as the location of “redlines” and engineering or infrastructure
servitude nust be publicly available if newinvestnment is to be attracted.

2. Conpi | e and Eval uate Reservation Inventory

Part Two of the manual contains an exanple of an inventory of |and
reservation. This information is conpiled fromdocunents currently in
force, but it is a necessary step to determne where current reservations
are

| ocat ed. At a mnimumthis information gives a nmunicipality a baseline
fromwhich to analyze public needs and to clarify relationships with
property-owners.

3. Determ ne Expiration of Reservation Actions

When | and is reserved though antiquated PDP or GenPl an actions

there is currently no procedure for regularly evaluating the need for that
reservation. Local agencies need to clarify when a reservation action is
conpleted, or if it is no longer required. |If it is no |longer needed, the
reservation shoul d be exti ngui shed.

Part Two: Practical Solutions for Land Reservation |Issues in
Russian Municipalities

2.1 Introduction To Part Two

The follow ng two cases present actual instances involving aspects of

the land reservation. In the first case, a nmethod is shown for conpiling
an

inventory of existing land reservations. This inventory is useful to sort
out

the degree to which land is alienated in the community so that decisions
can

be made as to how nuch of this reserved property is necessary to satisfy
future public needs.

The second practical case illustrates a nethod for resolving a typical
case of land reservation and the encunbrances caused by it on the | and
privatization process. Both of the cases are provided as illustrations of

typi cal problens encountered by Russian communities today.



2.2 Ceating an Inventory of Currently Reserved Lands

Anmong the initial actions a city can take wth regard to | and

reservation is to create an inventory of currently reserved parcels. The
purpose of this work it to confirm the legal status of |and which was
reserved

for state and nunici pal needs under previous planning efforts - the GenPl an
and PDPs.

The follow ng nmethod for creating an inventory of currently reserved

| ands was created in the Gty of Wborg. That city was concerned about the
vast anmount of |and that had been reserved by previous plans. Many of

t hese areas continued to be encunbered despite the inadequacy of the plans
and the di sappearance of the public needs the reservations were designed to
addr ess.

The substance of this work involves an analysis of the approved

desi gn docunents which contain proposals on | and reservation; analysis of a
status map of red lines; analysis of a |and cadastre and conpl etion of the
general inventory list and maps of reserved |lands. The objective of this
wor k

is to produce an inventory list of reserved |lands, an inventory list of
sites

allocated for developnent with the provision that the reserved |ands wll
be

dedicated to the city, a nmap of reserved |ands based on inventory results,
a

map of sites allocated for developnent, a list of vacant land for future
public

needs, a list of unfinished projects on land reservation, a |ist of vacant
| ands

transferred in a different category.

For the initial investigation a sanple formwas devel oped. This form
is designed to collect data on every parcel that has been reserved, the
pur pose for which the reservation was nade and the tine of the reservation.

The appropriate data is inserted in the table as illustrated in the sanple
form

bel ow. Each cell is encoded according to the type of land reservation
usi ng

the foll ow ng categories:
UDS - streets and roads construction
SHK - school s
DDU - pre-school institutions
I NG - engineering infrastructure
| SK - education and art facilities
SPORT - sport facilities
MED -nedical facilities
ADM - adm ni strative buil di ngs
PR - ot her construction

Each cell is nunbered according to the type of reservation. A brief
description of the purpose of reservation, nanme of the road section or a



buil ding (or the name of the future owner) is inserted in the colum

“Pur pose of reservation”. The beneficiary (The RF, the Subject of the RF
Muni ci pality) and the nane of the docunment which served as a basis for

reservation is placed in the colum “Status of reservation”.
Exanple of filling out the Sanple Form

| nventory List of Land Reserved for State and Municipal Needs in
Wborg

Cel | Code

Pur pose of
reservation

Status of reservation
Total area

in sg.m

Cat egor

y
Cel |
No.

Beneficiary
Basis for
reservation

la
1b

2

3a
3b

4
uDS
1
Road

“Scandi navi a”
by- passi ng
Wborg

RF

RF
Cover nrent
Resol uti on
No

..dat ed...,
Resol uti on of
t he Head of

Adm n. No. ..

dat ed...

260, 800

ubsS

2

Road Pri nor sk-



Wborg
Leni ngr adska
ya ol ast
Resol uti on of
t he

gover nnment

of L.O No.

..dat ed...,
resol ution of
t he Head of
Adm n.

No.... dat ed...

ubsS

3

Road to by-pass
the city center,
parcel 1
Muni ci pal .

Resol uti on of

t he Head of

t he Local

Adm n.

No.... dat ed...

ubsS

4

Road to by-pass
the city center,
parcel 2

M

Resol uti on of

t he Head of

t he Local

Adm n.

No.... dat ed...

upS

5

Expansi on and
ext ensi on of
Pr ospect Pobedy,
parcel 1.

M

Resol uti on of
t he Head of

t he Local

Adm n.

No.... dat ed...

SHK
1



School

M

Resol uti on of
t he Head of

t he Local
Adm n.

No.... dat ed...

ENG

1

Wat er treat ment
facilities for
st or mmat er

M

Resol uti on of

t he Head of

t he Local

Adm n.

No.... dat ed...

MED

1

Medical facilities
M

Resol uti on of

t he Head of

t he Local

Adm n.

No.... dat ed...

Requirenents for filling out the table of reserved |lands and the map of
sites
al | ocated for devel opnent

A map is prepared on transparent paper (according to the traditional

met hod) or as separate map | ayers (using G S-nethod). The |ocation of the
boundari es of reserved | ands are established according to the catal og of
turning point coordinates and, if there are none, by defining coordinates
on

a topographic map (scale 1:500 - 1:2,000). Every cell nust be encoded
according to its code in the inventory Ilist. An exanple of a nmap of
reserved

areas i s attached.

Procedures for Acceptance and Approval of Wrk

Al reports are transferred to the Land Use Comm ssion together with

an expl anatory note. The Comm ssion arranges for additional study, if

requi red. The decision of the Comm ssion on approval of materials together
with the draft Resolution on approval of inventory nmaterials is sent to the
Head of the Gty Adm nistration.



Entering inventory results in state | and cadastre docunents and state city
pl anni ng cadastre.

Once the inventory materials are approved, the data on reserved
| ands can be incorporated in the state | and cadastre and state urban
pl anni ng cadastre.

Specific cases which may arise during inventory

The docunments contain only “red lines”, and the areas subject to
reservation for street expansion are not given. W recommend that the
reserved areas be highlighted and incorporated in the Iist as cells.

Very often “red lines” mark | and reserved for public needs (projects)

whi ch are no longer valid. W recommend that a |ist of such reserved areas
be nmade and presented to the Commssion (first) and the Head of the Gty
Adm ni stration (second) to nmake a deci sion on cancellation of the
reservation. It is possible that the local legislature will also act on
t hi s.

At tinmes during the inventory, it turns out that a decision has been

made on satisfaction of a public need, and sone design work has been done
in this respect even though the final decision on |and reservation has not
been nmade. In this case, it is necessary to put together a special |ist of

i nconpl ete projects and an assessnent of the project’s status and present it
to the Comm ssion and then to the Head of the Gty Admnistration for

i ssuance of a resolution on continuation, delay or conpletion of the design
wor k

Insert Map “Gty of Wborg Inventory of Land Reservations
2.3 Negotiating Land Reservation in the Context of Privatization

In this section we will discuss an exanple of inplenenting a | and
reservation that was created by traditional processes during the Soviet
period and was carried through to the current period of |land privatization.

This illustration shows how the earlier reservation burdened the process of
privatization and how this problemwas eventually solved. The exanple is
taken froman actual situation and the procedures were developed in St.
Petersburg, but it has been applied to an actual situation that currently
exi sts

in Whborg. For convenience, we wll refer to the city as “N.

The illustration denonstrates the earlier planning assunptions that

created the reservation in the first place. It shows the actual |ocation
wher e

the nodel will be applied in four different parcels with four different
conditions. The scenario assunes the owners of the buildings on the | and
have decided to privatize their land. Wen they apply for privatization
t he

| and reservati on becones apparent. Through negotiation with city officials



they arrive at a resolution of the problem The nodel is illustrated using
maps and drawi ngs and a nodel certificate of ownership of the | and parcel
whi ch shows the | and reservation

The reservation was initiated during the early stages of GenPl an

devel opnent . It was at this point that the initial reservation occurred
and

the | and was encunbered. Public needs for a new road were determ ned by

t he hi ghest governnment executive agencies. One of the docunents

containing a definition of the public need was the Plans for Social and
Econom c Devel opnent. The foll owi ng excerpt fromthis docunent

illustrates the philosophical basis for making this land reservation. It
S

typi cal of many GenPlans of the era:

“ The Plan of Social and Econom c Devel opnent of the Gty of N

to restrict further growh of the city and decrease is density, while
si mul t aneousl y
stabilizing the size of the population at the existing | evel and devel opi ng
all branches of
t he econony without bringing in workers fromother parts of the country

to ensure in the city and in the popul ated suburban areas a hi gh standard
for neeting
the material and cultural needs of the citizenry by making broader use of
t he advant ages
of the socialist economc system and the progressive experience of nodern
sovi et and
forei gn urban devel opnent;

to inprove, by all possible nmeans, the architectural and planning
structure of the city; to
preserve and renovate its historic center; to organize new residential
districts;

to commssion ... square neters of residential space, ... children pre-
school institutions
for ... applicants, and ... schools for ... pupils;

to construct the second part of the waste processing facilities with a
capacity of ... cub

m per year;
to solve tasks for inproving the environnent...”

(Adopted at a joint neeting of the Gty Commttee of the Communist Party of
t he Sovi et
Uni on and the Council of Gty Deputies ...1980.)

The GenPlans of cities were devel oped based on docunents at a

hi gher political Ievel. The goals and objectives set forth in such
docunent s

were expressed in nore concrete tasks which established najor directions
for

city devel opnment, functional zoning of the city, and the principles and
standards for devel opnent of the public service system One of the main



docunents of the Genplan was the map for devel opnent of the street-and-
road network and the city transportation system A great deal of attention
was paid to the map for devel opnment of the engineering infrastructure.
The

foll owi ng extract which describes the thoroughfare plan is an exanpl e:

The GenPlan of the city of N
Section “Thoroughfares, Streets, Transport”.

“.. we propose creation of additional ring and radial thoroughfares,
creation of bypasses for

public transit... In order to increase the capacities of streets and roads
on sites of |ocation of
districts of future developnent - we propose construction of the

t horoughfare No 1...”

Fig. 1. Chart of the planning structure of the city of N. according to the
GenPl an of 1982.

W should note that on the chart of the GenPlan (Figure 1) the exact

| ocation of thoroughfares was not shown; and | egal problens with respect to
real property were basically subordinated to general ideas of city

devel opnent .

The search for the exact |ocation of a construction project for public
needs was conducted during the next stage - the stage of the Detailed

Pl anni ng Project (PDP). The mai n docunent of the PDP-stage was the so-

call ed Red Lines Plan, which established reserves for devel opnent of
infrastructure facilities (streets, roads, engineering networks). As the
basi s

for this docunent, the following nmaterials were used: plan of actual |and
use, map of planning restrictions, map of transport and cul tural/soci al
services, map for devel opment of engi neering networks, and other nmaterials.
During this PDP stage, they cal cul ated the conpensation to be paid to | and
users connected with changes in the designation of land. (Figure 2 shows
t he

Red Lines Map (reserved areas) for one of the city districts.)

Based on this map, we will consider four parcels where the designer

proposes to construct Thoroughfare No 1, wusing not only the existing
streets,

but also partially devel oped areas. It was decided to denolish four, old
one-story wooden residential houses on parcel No 1. The owners of these
houses readily agreed because the city admnistration promsed to provide

themw th individual apartnents in new houses “with all the nodern
conveni ences”.

On parcel No 2, the thoroughfare passed through the site of
industrial enterprise P. It cut the site in tw parts, and two existing
bui | di ngs



were facing a new high-class thoroughfare. Evidently, during the

preparatory stage, this decision seened the nost cost effective due to | ow
construction costs. The enterprise and the corresponding Mnistry agreed
with the decision provided that the enterprise would be provided with a new
site in the industrial zone of the city and would be relocated to this new
site

at the city’s expense.

Parcel No 3, in the zone required for the road construction, contained
an old one-story warehouse building. It was registered to the city

“Vodokanal ”, and its cost on the bal ance sheet was close to zero. The Chi ef
of the Departnment agreed to denolish the warehouse because it was too
much trouble to maintain.

On parcel No 4, the designer had to propose partial denolition of the
cor ner

building on site M in order to provide for a standard turn radi us on the

t horoughfare. The owner of the building agreed to its reconstruction

provi ded that a new building would be constructed on the site at the city’s
expense.

The Executive Commttee of the Gty Council reviewed the proposed
deci sions and approved them

Fig. 2 Map of the area designated for construction of Thoroughfare No 1
according to the PDP of 1986.

This begins a new stage - the search for funds needed to design the

t horoughfare, and then for its actual construction, relocation of the
enterprise (P), construction of a new building in area M relocation of
peopl e

from buil dings subject to denolition, and participation in construction of
a

new buil ding for these people. As is often the case, the search for funds
for

road construction takes |longer than is expected and by 1991 (the begi nning
of privatization) the project had not been inpl enented.

Under Russian |egislation, owners of private houses were the first to
acquire the right to privatize their |and. They were waiting for
construction

to begin and for relocation to new apartnents. However, they soon realized
that they could only count on thenselves and they did not wait for the

prom sed apartnents. They used their property (house and garden) as
efficiently as possible.

When applications were submtted to the admnistration to privatize

their land, it turned out that the rights of owners would be limted within
t he

reserved area: they would not be permtted to rebuild their houses, and if
the road construction finally begins, they would have to nove to new | and
and make inprovenents to a new house, built for them by the

adm ni stration. Perhaps they would be conpensated for | osses. The anount



of conpensation and, nore inportantly, the tinme of construction were not
clear fromthe responses of the admnistration. This caused the citizens,
anong whom were war veterans and ot her respected people, to appeal to the
Mayor with a request to reconsider the thoroughfare construction.

The Mayor estimated that reconsideration of the project would be

less harnful for the city than the court costs, construction of new houses
and

conpensation for damages. The com ng nuni ci pal elections also played an
inmportant role - the Mayor did not want to | ose the support of his voters.

The reconsideration of the project was assigned to the | ocal

Architecture and Gty Planning Commttee. The road construction
specialists of the design conpany hired by the Commttee thought it would
be possible to relocate the axis of the road and to nake the road narrower
SO

that only a small undevel oped part of one of the |and parcel s needed to be
reserved for its construction. However, because of the reduction of the
overall wi dth of the thoroughfare, there was a problemw th installation of
the water main and sewer line which required a six nmeter wide strip along
t he

road. Now it was necessary to find a newroute for the pipes and this
entail ed redesign costs and additional construction costs. A cost-benefit
anal ysis of the new deci sion was nade by the specialists and it showed that
it

was nore reasonabl e to accept the new design decision. The Mayor’s order
changed the targeted use of the |and according to the proposed design.

(Figure 3 shows a map which illustrates the changed | ocation of the area
i ntended for construction of the thoroughfare.

FI GURE. 3 THE CHANGED LOCATI ON OF THE AREA
| NTENDED FOR CONSTRUCTI ON OF THOROQUGHFARE N 1.

The honme owners request was satisfied; however, the plan for the

desi gn and pl anni ng work showed the redesign of the water and sewer |ine.
So, the legal owners of the |and began to prepare a new appeal to the
Mayor, this time with a request for urgent construction of the water and
sewer |ines.

The buil dings on the other “experinental Plot” in our exanple

suffered the sane fate during 1991-1994; the enterprises upon whose bal ance
they were held were turned into corporations and the buil dings were
transferred to the ownership of the corporate enterprises. At the tine the
privatization plan was drawn up, the buyer did not research the current
city

pl anning restrictions, believing that it was nore inportant to obtain

owner ship now than to possibly lose the real estate in the future.



In 1994, after publication of “The Basic Provisions for the

Privatization Programafter July 1994” (approved by Presidential Wkaz N

1535 dated July 27, 1995), enterprises received a realistic opportunity to
privatize their land. For privatization, it was necessary that a building
or

structure owned by the enterprise be |located on the |land. The Wkaz al so
required that city planning restrictions on the area being purchased coul d
not hi nder the purchase.

The enterprises that owned the buildings requested the city

admni stration (Property Fund) to sell the land to them In accordance with
the procedures for selling state |land, the Property Fund requested
information about previous legal rights and current <city planning
restrictions

fromthe Land Commttee and the Departnent for Architecture and Gty

Pl anni ng. The information received fromthe Land Commttee showed t hat

the |l and belonged to the state and the parcels were not registered as real
estate units. The Department of Architecture and Gty Planning showed that
the objects of the sale contained areas reserved for construction for
Thoroughfare N 1 even before privatization of the buildings. On parcel N 2

the area cut though the mddle of enterprise Ps territory. Over half of the
area of parcel N 3 was located in the area intended for the thoroughfare
and

on parcel N 4, a corner of the building belonging to enterprise M was in
t he

ar ea.

Al three potential buyers, after receiving these conclusions, requested
advice from consultants, specialists in the fields of appraisal and |and
| aw on

whet her to buy the land with the indicated targeted use or not to buy it.
After evaluating the situation, the consultants provided different
scenari os

for each parcel. The scenario for enterprise P regarding |land parcel N 2
was:

to divide the land into three parcels - one for the future thoroughfare
and
its boundaries would match the boundaries of the reservation zone; the
boundari es of the two other parcels would match the two remaining

parts of the enterprise’s | and;

to purchase two parcels | ocated beyond the reservation zone. It was
highly likely that their market price would increase after the
t hor oughf are was construct ed;

to begin negotiations with the city adm nistration about conditions for
using the reserved land and to consider the foll owi ng as possi bl e options:
1) purchase now at a |l ow price and then, at the begi nning of
construction, sell it to the city at the narket price. The city gets the
purchase price imedi ately and then annual |and tax paynents;
however, the city would need noney to repurchase the parcel in the
future. The enterprise can use the land nore efficiently now and hope
for a return of the funds invested,;
2) lease the land at a lowrent (the sane as the land tax or even |ower).



The city gets | ess noney now, but it does not have to repurchase the
land in the future. The enterprise does not increase its assets, but it
will be ready to release the | and wi thout conpensati on;

3) purchase the land with a servitude (the right of the city to build a
road on this | and conditioned upon the provision of tax benefits to

the land owner. The enterprise can benefit from using aboveground

or underground areas for transportation services. O course, it can
only be a long-term pl an; however, the market price of this land in
future shoul d be high.

The scenario recommended to the warehouse owner on | and parcel N
3:

to register only the | and under the warehouse as a real estate unit
(wi thout the adjacent structures) and purchase it;

to demand that the city purchase the rest of the |and i nmedi ately and
pay conpensation for |ost opportunities.

The scenario for enterprise Mon |land parcel N 4:

to register one land parcel as a real estate unit, and to define the part
designated for construction of thoroughfare N 1

to purchase the land with the reserved part imedi ately. The enterprise
will benefit if its owner needs to increase the charter capital;

to ask for a “correction of red lines” froma design conpany in order to
reduce or elimnate the reserved area. If the response is positive - to
rei ssue | and docunents. The enterprise is running a risk of |osing sone

noney spent for “correcting the red lines” if it is not approved.

Figures 4 and 5 show a diagramillustrating suggestions of consultants.

FI GQURE 4. D AGRAM FOR REQ STERI NG LAND PARCELS CF

ENTERPRI SE “P” AND THE WAREHOUSE AS REAL ESTATE
UNI TS

FI GQURE 5. D AGRAM FOR REQ STERI NG LAND PARCEL OF
ENTERPRI SE “M AS A REAL ESTATE UNI T

The enterprises accepted these scenarios and sent their proposals to
the city admnistration. The consultants hired by the city admnistration
to

anal yze the buyers’ proposals determned that enterprise Ms proposa
regardi ng parcel N 4 could be accepted right away (purchase of the reserved

part with a servitude). Regarding enterprise Ps proposal for parcel N 2
t he

sinplest and the nost reliable option for the city was the second one (| and
| ease at lowrent). The nost difficult situation enmerges with parcel N 3
whose owner denmanded an i nmedi ate taking of the | and and conpensation

for lost opportunities. The right to request conpensation for loses is



guaranteed by the Land Code of the RF (adopted 23.04.91):

Article 55. R ght Quarantee of Land Owners,
Land Possessors and Lessees

Taking or purchase of land for public needs fromcitizens can be fulfilled
upon al |l ocati on of

simlar land parcels to these citizens by local GCouncil of Peoples’
Deputies. Construction on

a new place by enterprises, organizations and conpanies, whose |and has
been taken for

public needs, of residential and production facilities shall be conpensated
in full anmount

together with other loses including lost opportunities, according to
Article 97 of this Code.

Taking for state and public needs of |ands belonging to collective farns,
agricul tural |ands

and lands of scientific-research institutes and other state, cooperative,
public and

agricultural enterprises shall be fulfilled under the <condition of
construction, at their desire,

of residential, production and other types of facilities in return for
t aken ones and

conpensation in full of all other loses including |ost opportunities,
according to Article 97 of

t hi s Code.

(Presidential Decree dated 24, Decenber 1993, N 2287 abolished articles 97-
99).

The consultants suggested that the admnistration try to reach an

agreenent whereby the land would remain in private ownership with an

owner who would agree to a short-termlease at lowrent. The adm nistration
can take one of the follow ng practical steps:

hire an apprai ser and | et himapprai se the property for taking purposes;

consider the estinmated | oses prepared by real estate owner;

cal cul ate reasonabl e conpensation, taking into account its own
cal cul ations and the requests of the owner;

try to find a new owner (lessee) of the |and who woul d be able to pay
conpensation to the owner (totally or partially);

try to settle the matter with the owner at a reasonable price and,
possi bl y,
agree on install ment paynents;

be prepared to take the case to court or to arbitration court.

Article 54. Protection of Land Omership R ghts of Oaners,
Possessors and Lessees



Interference of the state and other agencies in land use activities of
| and owners,
possessors and lessees is prohibited except for cases of land |aw
i nfractions.

Violated |and rights shall be restored according to procedures on | and
di sput es’
resolution provided for by Articles 115-123 of this Code.

Damages and | oses caused by | and right violations shall be conpensated
in ful
amount .

D sputes on conpensation of damages and | oses shall be taken to court.

O course the last case is nore expensive for the public, and the city
admnistration is right to be afraid of privatization of reserved | ands.

In this connection we should nention that the fears of enterprise

owners who invest in purchase of |and and commercial use of real estate
|located within reserved zones are equal to those of the adm nistration.
Thi s

i s because of the possibility of |losing noney if the adm nistration nakes a
sudden decision to take the Jland and begin construction of the
t hor oughf ar e.

In these actual situations concerning purchases of land with reserved
ar eas,

the owners refused to purchase the reserved areas designated for public
needs (construction of a thoroughfare). The nost inportant matter for them
was acquiring precise data on the boundaries and tinme of construction.

Surveying activities and preparation of |and docunents

Let’s take an exanpl e which extends the situation with the purchase

of enterprise Ms |and. According to the consultants advice, the
enterprise

decided to purchase the land and the admnistration agreed to sell it
t oget her

with the part designated for expansion of thoroughfare N 1 and the

restrictions on the enterprise’s right to construct and renovate buil di ngs
| ocated on this part of the | and parcel.

The | and registration service (cadastre bureau) prepared a cadastre nap
ggﬁler and the Buyer concluded a purchase agreenent with the inposed
restrictions; the Land Commttee registered the transaction in the State
Egggstre and issued a Certificate of Title. The exanple of the certificate
!sflown bel ow.

The Russi an Feder ati on

Gty N



LAND TI TLE
Series N. No. 00001

| ssued on January 22, 1996, based on Presidential Oder No. 1767
“On Regul ation of Land Rel ations and Devel opnent of Agrarian Reforns

in Russia” dated Cctober 27, 1993, and | and purchase agreenent No. 371-
ZU 500370 dated 24.11.95.

Corporation “M, nunber in state regi ster 780400000, acquires the
rights to ownership of |land parcel No. 47:B1:130:02, located in city N, in
t he Sout h- Eastern industrial zone, total area 10,000 sg. m

Land Category: urban | ands
Targeted use of |and: according to Land Use Regul ation and existing Gty

Pl anni ng docunments. Part of the |and parcel, shown as shaded area “A’, is
desi gnated for construction of a thoroughfare of rmunicipal inportance.

Restrictions and burdens inposed on land: on the part, shown as shaded

area “A", there shall not be any new construction or capital repairs to
exi sting buil dings.

This Certificate was prepared in two copi es:

One for Corporation “M
Second is kept in the Land Conmttee of city N

Regi stering clerk | vanova L. E

Regi stration No. 08828 dated January 22, 1996.

Concl usi ons

As Russia becones firmy a part of the global economc conmmunity, the
creation of active real estate markets wll becone increasingly inportant.

Through t he devel opnent of these nmarkets, the true value of |and resources
wi || becone nore apparent, and the judicious use of these resources wl|l
becone nore inportant than it has in the past. 1In the past, the value of



| and

was only apparent in its ability to support human activities - for housing,
for

i ndustry, for communal activities. Little regard was given to nurturing
t he

primary resource itself, not only to preserve its intrinsic value, but to
support

the increasing array of demands put on it.

The need to reserve land for public and conmmunal needs and activities is
t he

natural outcome of urban devel opnent. In the vast plans of previous tines,

I and reservation was not a najor issue, because nost |and was under contr ol
of a single entity. |In the scope of these plans, vast areas were set aside
for

public needs and nmaj or public works projects. Today, with a w de range of
conpeting interests for land, it is no |longer economcally wse to
automatically set aside vast areas and take themout of potential for

i nvestnent and efficient use. Cties will increasingly be asked to bal ance
t he

options of land reservation and private investnment. As is denonstrated in
this manual there is no automatic resolution to this problem The decision
to continue to reserve a parcel of land for a public need that has an
undefined future, nmust be resolved on a case by case basis. However, this
manual points to sonme steps that comunities nmay take with regard to the
reservation of |and:

Cty admnistrations shoul d undertake a careful inventory of al
previously reserved | ands. The currency of these |and reservations
should be reviewed in light of a realistic reappraisal of the planning
basis for the reservation.

The city should carefully reconsider the public need basis for making
| and reservation. A public process for determning public needs

should be instituted and made a routine elenment of the city’s strategic
pl anni ng.

The city shoul d consider alternative neans of neeting public needs,
ei t her through non-| and-based options or through | everaging future
private investnent activities.

The city shoul d be prepared to advocate and negoti ate necessary | and
reservations in conjunction with land sale or long-terml ease
pr ogr ans.

The terns of |and reservation should be considered so that |and areas
are not unduly encunbered with no definite program of inmmedi ate
use. A nethodol ogy should be instituted to continuously reviewthe
need for reserved |and and for extracting land fromthe public trust
and returning it to the and market when it is no | onger needed.

The recommendati ons contained in this manual should serve to create an
internal dialogue within the city admnistration to creatively deal wth
| and

reservation issues. The manual should be used in conjunction with the
ot her

manual s that have been prepared in this series to effectively address the



many energing i ssues with the devel opnment of private, healthy real estate
markets in Russi a.

Appendi x 1
Brokgauz and Efron , volune 40, page 314

Expropriation - the forced alienation of private property, its tenporary
taking, the establishnment of servitudes or the limtation of rights to this
property for public or state benefit. Wen an urgent state or public need
(building roads, constructing buildings needed for state or public

pur poses,

building fortresses, conducting mlitary exercises, establishing a
particul ar

activity for public or state benefit, even if run by private parties,
etc.) can

not be satisfied without specific private property, then, with the approval
of

the appropriate agencies and in conpliance with the conditions established
by aw, an expropriation of private real or personal property is

conduct ed....

..every country has its own |aw of expropriation, which is simlar in
its
principles but different in the individual terns which define the activity
of
institutions and regul ate the basic cases of Expropriation.

1)Declaration of the public benefit of the activity for whose benefit
expropriation is being conducted. As a general principle, expropriation is
only permssible for the public good or interest; but a definition of the
concept public interest is fraught with difficulty. The general good can

enconpass the interests of all the state’s citizens; it follows then that
expropriation should be permtted only if the interest of the entire state
requires it. However, along with the interests of all the «citizens, there
are

al so public interests of individual groups of these citizens, of individual
localities, or of individual |ocal governnent entities - cities, zenstvos
[l ocal

assenbly in 19th-century Russia-trans.], conmmunes, etc. A railroad can
serve

overal | government purposes or |ocal purposes; the requirenent for
irrigation or drainage is only encountered in individual l|ocalities, thus
expropriation to satisfy this requirenent serves individual citizens. In
conducting expropriation for purposes of the entire state or for part of
it,

State authorities and |local agencies are not always able to operate the
activity for whose benefit the expropriation was conducted, and they are
forced to issue a concession [license-trans.] to private entrepreneurs who
are

pursuing private advantages; as a result, expropriation is conducted not

only
for public but also for private interests. This is the source of the
| egi slative

attenpts to issue directives to define the public interest and the source
of the



disputes in the literature about who has the right to expropriate: the
st at e,

its individual agencies, especially |ocal agencies, or also private
entrepreneurs who have received a concession fromthe state. Sone countries
(Bavaria, Austria) tried to find a way out of the difficulty by listing

i ndi vi dual cases of expropriation and delegating to the appropriate
admnistrative authorities the power to resolve these cases. However, it
is

i mpossible to anticipate all cases of expropriation, and it is necessary to
pass

a special law for each new case, as happens in Austria. Another way out is
to

approve each case of expropriation by a special legal act, as wused to be
t he

case recently in England and as is done in Russia; but this procedure
really

slows down expropriation. In France, in spite of the inviolability of
private

property rights, there was an admni strative procedure that permtted

expropriation up to the year 1810. At Napol eon’s insistence, the guarantee
of private ownership was strengthened: the resolution of the issue of the

nature of the activity’s public benefit was adm nistratively granted to the
chief executive, and the examnation of issues related to conpliance wth
al |

the lawful forns of its inplenentation was assigned to the courts. By the
| aw

of 1831, activities in whose interests expropriation was permtted were
divided into two groups: large state activities were subject to a
| egi slative

procedure of disposition, and small activities were subject to the

adm ni stration and court. The work conducted wi th the resources of
departnents and societies, and of individuals who received concessions to
devel op mnerals, were authorized admnistratively by the head of state.
Special juries were al so designated to conduct appraisals. The | aw of 1841
uni fied and suppl enented the previous |egislation; after undergoi ng changes
in 1852, it was reinstated and supplenmented in 1870. In Prussia,
expropriation required permssion fromthe crown, which was issued as a
directive with the exception of |ess inportant cases (for exanple,
stream i ning or expanding roads, as well as converting private roads into
public roads outside cities and settlements and for tenporary takings of
real

property if the taking was for less than three years). As a result of the

i ncreased nunber of expropriation cases, the division of activities into
nor e

and less inportant, which is accepted in France and Prussia, becones a nore
and nore common practice, although, in theory, the opposition counters

that it is difficult to inplenent. In this respect, the right to permt
expropriation begins to be transferred from state agencies to |ocal
agenci es.

In this regard, a very renarkable step was taken by English legislation in
t he

| aw of 1894 on inland governnent, according to which the parish counci

and parish assenblies were del egated the power to decide on expropriation



of property needed for the locality’s institutions for the public benefit.
Thi s

is a radical departure from the old system of |egislative disposition of
cases

to the transfer of cases to |local agencies. In France, the |aws of 1871 and
1881 vested the power to declare rural lines of comunication for the
public

benefit in provincial general councils and departnment commttees.

2) Prelimnary investigation of the need for Expropriation and
establishing a plan for it. To determne the need for expropriation,
| egi slative
and governnental bodies need reliable informati on on the reasons for the
expropriation and on the conposition and | ocation of the property being
expropriated. The investigation of these issues is the subject of a great
deal
of attention in legislation. In France, a declaration of public benefit may
be
made only after a prelimnary survey to define the main area of the
activity’s
work, its main conponents and a prelimnary estinmate of expenses. This
initial information is posted in those |ocations where the expropriation
will
be conducted so that interested parties can present their objections. Then
t he
plan is forwarded to a 9-13 nenber comm ttee appoi nted by the prefect
from |l ocal |andowners, nerchants or owners of industrial activities. After
it
obtai ns expert opinions, this conmttee forwards the entire case inits
conclusion to the Mnistry of Public Wrrks. The plan conpiled in this
manner wWill serve as the basis for obtaining |egislative approval of the
activity. In England, in cases of expropriation conducted both by speci al
| egal acts and by parish councils, a prelimnary hearing on the public
benefit
of the activity, the plan, expenditures and the property subject to
al i enati on.

Al interested parties have the right to take part in the hearing in order
to

support or object to the need for the activity and the feasibility of the
pl an.

In Prussia, an admnistrative hearing is conducted, but officials also
resort to

surveys to have a conprehensive discussion of the reasons for
expropriation.

A characteristic feature of Wstern laws on expropriation is that
| egi slative

and adm ni strative agencies that have the power to approve expropriation,
issue a permt in the form of a general order wthout a detailed
description

of all the property subject to expropriation. The final drafting of the
expropriation plan will be acconplished by the |ocal agencies. For this
purpose, in France, there is a second survey to protect the owners’
interests

by giving them an opportunity to object to their possessions being



i ncl udi ng

in the expropriation plan. The plan is widely publicized. The objections
are

referred for consideration by a special conmttee chaired by a subprefect
and consi sting of four nenbers fromdepartment or district councils, the
mayor of the community where the estates are | ocated and one of the
technical persons that will be doing the work. If there are new objecti ons,

the coomttee’s resolution is forwarded for consideration of the Mnister of
Public Works. In Prussia, after approval of expropriation by a governnent
act, the plan is also publicized; interested parties can raise their
obj ecti ons;

the decision is nade by a special admnistrative commttee and it can be
appealed to the mnister. In England, during expropriation by resolution of
a local agency, a thorough hearing is conducted with the participation of
al |

interested parties. D sputes are settled by the Local governnent board
t hat

can open a new hearing and, depending on the results, it can approve of or
deny the suggested plan of expropriation. Thus, the begi nnings of French
law fornms the foundation of all of the above-nentioned |egislation. The
special feature of France is that here the expropriation nust also be
approved by a court which examnes the legality of all the preparatory
actions. Inthe literature, there are objections against involvenent of the
court at this stage because it would only be reasonable if required to
pr ot ect

the interests of private parties, and, consequently, based on their
conpl ai nt.

Since the owners’ interests require such protection, it is provided in al
| egislation, and, particularly, in case of any dispute about the size of
t he
conpensation, therefore, a requirenent for the court to check every
expropriation wi thout any conplaints fromthe parties is superfluous.

3) The determnation of the conpensation for alienated property
presents
the nost difficult issue in expropriation. Establishing the appraisal of
property being alienated and establishing the principles for appraisal have
been and continue to be disputable issues for the groups touched by
expropriation. Real property owners, who are interested in the highest
price
for the property being alienated, have always insisted on a conposition of
| ocal commttees that would help theminflate the appraisals. This, by the
way, Is where the opposition to judicial appraisal cones from The courts
are
conpared to either special admnistrative conmttees or expert conmttees.
But no matter how inportant the experts participation in the appraisal is
and no matter what the advantages of the adm nistrative appraisal
conmttees are, the need for the participation of a court or of its
separat e
departnents, is now universally recognized, at Ileast as a level of
authority
where the appraisals by the indicated institutions can be appeal ed. Thus,
in
France, the price is set by special jurors (a jury), 36-72 of whom are



sel ect ed

for one year fromthe people that have the right to vote and a pernmanent
place of residence in the district; 20 of them are appointed for each
sessi on

by the highest judicial body for the area. The local judge is the jury
foreman. The issue of conpensation is discussed publicly in the presence of
the parties. The judge does not participate in rendering the final
decision; it

is subject to appeal only by appellate procedures. In Prussia, the
appraisal is

conducted, with the participation of experts and all interested parties, by
t he

sane admnistrative commttee that draws up the alienation plan, but the
decision of the coomttee can be appeal ed under general court procedures.

In Austria, if the interested parties do not reach an agreenent on the
price of

the property being alienated, the latter is set by filing a lawsuit. The
sane, or

sonething simlar, is established in other German | egi sl ation.

4) Basis for appraisal. According to the basic principle of the | aw of
expropriation, conpensation for the property being alienated should be ful
and fair. Full conpensation is when all |osses and danages caused to the
owner by the expropriation are covered, and his property hol di ngs have not
| essened in any way conpared to what they were before the expropriation.
Since neither the state nor the private entrepreneur usually are not able
to
offer to the owner the exact sanme property that was taken, the
conpensation is an anmount of noney. The anount of noney shoul d be such
that the owner will be able to obtain for it the same benefits and
conveni ences that he had when he owned the previous property. |In other
words, expropriation, |like other cases of conpensation for harm and

damages, involves the definition of the owner’s interest (Xl1l,262) in the
property. For the conpensation to be not only full but also fair, while
defining an interest you should take into account a whole range of cases
and circunstances related to the expropriation, and sonetines the interests
of the activity for which the expropriation is being acconplished (for
exanple, if paying a huge conpensation to the owners will stop an activity
that is of wunquestionable public benefit). OGher issues included in the
price

of the property are: a) an appraisal of the property at the tine of
expropriation but not taking into account prices preceding the
expropriation

or prices caused by the expropriation; b) occasional or tenporary property
price reductions or increases that result frompolitical crises, political
event s,

etc., should not be taken into account; c) special features of the estate
(natural beauty, hunting, building design, etc.) are taken into account in
t he

appraisal; in contrast, special, personal attachnents of the owner to this
particular property do not affect the price; d) inprovenents to the
property,

such as | andscapi ng, erecting new structures or any other inprovenents

made with the expropriation in mnd or in order to increase the property’s



price (French and Prussian law), are not covered; e) any increase in the
price

of the property resulting fromestablishing the activity for which the
expropriation is being conducted in the area is not taken into account.

Whet her an increase in the price of the property or of alienated parts of
t he

property, which increase is a result of the expropriation, should be taken
into account is still a disputable issue. Under French |aw such a price

increase “i s taken into account”; but if the expropriation appears to
conpletely elimnate any conpensation, then the part that was alienated
woul d be taken w thout conpensation, which contradicts the basis of
obligatory conpensation for |ost property.

The Russian Law of Expropriation differs in several respects which
t ouch
upon its advantages related to procedures for approving expropriation and
property apprai sal nethods. The early Russian | aw of expropriation was
based on an enuneration of individual cases of expropriation (article 575,
vol. X, part 1, 1857: "when private real property is needed for public or
state
pur poses, t hat IS, for establishing or building water or |and
conmuni cati ons,
for erection of needed state or public buildings, etc.) The existing | aw
permts expropriation as an alienation of property, a tenporary taking of
it
or the establishnent of a right to take part in the property in all cases
when
required for the state or public benefit. Expropriation is approved
accordi ng
to the | aw based on petitions frommnistries and departnents to the State
Council and according to Hs Mjesty's decrees. The initial study of the
need
for expropriation and the make up of the property is admnistrative in
nature; there are absolutely no provisions for the participation of private
parties and the protection of their interests at this stage. In follow ng
Hs
Maj esty's Decree, the admnistrative bodies enter into negotiations wth
t he
owners of the property being alienated in the formof voluntary agreenents
or conpensation based on the resol ution of t he apprai sal commttee.
Estates being expropriated are described in detail by a local police
official in
the presence of two or three witnesses, primarily neighbors of the estate..

For alienation of |land of the treasury, of Hs Myjesty's cabinet or of a
religious society, the representatives of these societies are invited.
Parties

participating in expropriation have access to the conmmttee through witten
statenents and oral explanations; experts may also be invited. The
appr ai sal

is conducted either on the basis of the property’s incone earning capacity,
i f

t he owner request’s that, or on the basis of |ocal prices and specia



conditions where the property is located. The |egislation does not provide
detailed instructions on the nake up and the price of the property; it
only

points out a specific case where a part of real property is alienated, then
t he

conpensati on should consist not just of the price of that part of the

property, but of the total anount that the owner’s remai ning property is
reduced in value as a result of the alienation. Thus, the conpensation

rei nburses the owner's entire interest in the property. The owner has the
right to demand alienation of the property in full if the remaining part is
of

no use to him The parties can object to the commttee’s resolution; then
t he
decision may be reviewed. In any event, the entire case, wth the

governor’s

opi nion attached, is forwarded to the appropriate mnistry. Provided there
are no objections from the entrepreneur and the property owner, and if
t here

is no need to ask for a special loan, the |latter decides the issue of
conpensation on its own. In cases of alienation for needs of railroads, the
final decision in the case is nade by the Mnister of Comunications if the
entrepreneur's objections were considered to be unworthy of consideration;
the mnister's decision can be appealed within a nonth and then the case is
referred to the State Council. The participation of judicial bodies in
expropriation cases is totally ruled out here in Russia. Upon approval of
t he

appraisal, the noney is paid to the owner right away with an additional six
percent fromthe day the property was taken. For the needs of railroads,
property being alienated can be taken imediately after the need for it has
been established, based on an inventory being prepared within two weeks
(Art. 575-608, Vol.X, Part 1). According to established practice, third
parti es have an independent right to conpensation. The di sadvant ages of
Russi an expropriation procedures are the extrene slowness of the
procedure which is caused by its bureaucratic nature, and when there is an
extrene shortening of the procedure, interested parties are denied any
guarantee of fairness in the apprai sal process. Arbitrariness can al so be
introduced in the process of the prelimnary investigation regarding the
conposition of the property being alienated. The conposition of the

comm ttee guarantees neither quick procedures, nor a fair decision. Each
menber of the commttee has very little interest in the case; united
actions

are prevented by the subordination to different departnents; the commttees
are influenced by |ocal | andowners both through the nenbers and the
governor. H gher level authorities do not always have sufficient materia
at

their disposal to check on the data received fromthe commttees. Paynent
of conpensation is put off until the case is resolved by the mnistry or
state

council; as a result, many owners, deprived of their property, suffer
privations and becone victins of specul ators. Experience reveal s a nunber

of abuses in cases of expropriation that can only be elimnated by

i nvol vi ng

judicial bodies in the cases, by beginning publicity of cases during the



preparatory work on expropriation, and by easing the requirenment for

| egi sl ative approval of each individual case. Different conmttees have
worked on the elimnation of these deficiencies, but they have not led to
t he

desired results.



